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FREDERIC CARROLL BREWSTER. 


By Cuas. B. CONNOLLY. 


HE truly great never die. To the par- 

ent dust may their mortal frames re- 
turn, but their memory remains forever, and 
like the distant star continues to illume the 
paths of future generations ages after their 
native brilliancy has died out. 

It is little more than a year since Philadel- 
phia lost one of its leading citizens, ex-Judge 
Frederic Carroll Brewster, but though he is 
no longer present with us his spirit still ani- 
mates the legal profession of his city. 

The ancestry of a great man is always a 
point of interest, for heredity no less than 
environment lends wonderful force to the 
moulding of character. Elder William 
Brewster, one of the original Pilgrim Fathers, 
is the earliest progenitor of the late judge of 
whom we have any trace. His descendants 
settled throughout the Eastern and Middle 
Atlantic States. Francis Enoch Brewster, 
the judge’s father, was born in Deerfield, N. J., 
but received his education in Philadelphia. 
In this latter city he was admitted to the bar 
and subsequently attained to quite a height 
of fame; his practice was very extensive and 
brought him ample returns in the way of 
money. 

The subject of this sketch first saw the 
light of day in Philadelphia, May 15, 1825. 
From his earliest youth he gave promise of a 
brilliant future. The Old Friends Select 
School, at Fourth and Arch Streets, now 
famous in story as in history, was the place 
where young Brewster first learned wisdom at 
its font. Here he made all the preliminaries 
with ease, and in due course of time was 
ready to enter college. It fell to the good 





fortune of the University of Pennsylvania to 
be the Alma Mater of the young aspirant for 
learning. This institution was then located 
on Ninth Street, and was under the direc- 
tion of the Rev. Dr. Ludlow. He here dis- 
played the same talents and industry that 
had marked his earlier schooldays, and grad- 
uated honorably in 1841, being then only 
sixteen. 

Having laid the foundation of a good clas- 
sical course he began to study law in the office 
of his father, and in September, 1844, was ad- 
mitted to the Philadelphia Bar. From this 
day to that of his death his life was one of 
constant activity. It was during his early 
years of legal practice that he won distinction 
as a criminal lawyer, his later years being 
more devoted to the civil courts. 

One of his early cases that served to es- 
tablish his reputation in criminal law was that 
of Samuel Cunningham, a policeman charged 
with murdering James McCrory. The latter 
was a mechanic whom Cunningham was sent 
to arrest. Upon arriving at his workshop 
Cunningham found the man intoxicated. He 
refused to submit to the officer of the law, 
and attacked him with a knife. Cunning- 
ham shot his adversary and the wound proved 
fatal. The chief point in the trial was to 
determine the limit of the exercise of the 
right of self-defense. Lawyer Brewster 
claimed that a well-founded fear of the as- 
sailant’s intent to inflict bodily harm is suffi- 
cient ground for the exercise of this right 
even to the extent of taking the assailant’s 
life. Ethically the doctrine is perfectly 
sound, but it required all the young attor- 
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ney’s skill to establish it as a precedent in 
the courts. 

Upon the same principle he secured the 
acquittal of Lenairs accused of murdering a 
farmer who had threatened to shoot him for 
trespass. 

But more remarkable than either of these 
was the victory he achieved in the Kirkpat- 
rick poisoning case. He won this case against 
allodds. It is not so remarkable a thing for 
a lawyer to come off triumphant in a noted 
criminal case when the newspaper world and 
public opinion are in his favor, but to come 
off victorious in spite of press and people is 
the lot of but few. Yet this case was won 
in the face of ‘such opposition. 

But his greatest success and what proved 
the stepping stone to higher things in his 
case was his termination of the contest be- 
tween William B. Mann and Lewis Cassidy. 
The bone of contention was the office of 
District Attorney and the date of the event 
1856. The case occupied the courts for 
months and was of as much importance rela- 
tively speaking, as the Tilden-Hayes contest. 
The case was finally decided in favor of Mr. 
Mann, who ever after cherished the highest 
good will and friendship towards his counsel. 
An unexpected reward followed this victory, 
for, unasked and wholly unexpected, his name 
was announced for the City Solicitorship. 
Party feeling was submerged in admiration 
and, the people knowing well the benefit such 
a holder would confer upon the office, he was 
elected by an overwhelming majority. He 
occupied this position fortwo terms. After- 
wards he served for three years on the Com- 
mon Pleas bench, resigning to accept an ap- 
pointment as Attorney General of the Com- 
monwealth, made by Governor Geary. 

The legal lore of Pennsylvania received 
several valuable contributions from the pen 
of this eminent statesman, eleven volumes in 
all. That he was able to find time for such 
work is to be attributed solely to the magic 
of the man’s methods. 

The case of Stephen Girard’s will con- 





trasted the oratory of the great Daniel 
Webster with the legal acumen of Frederic 
Carroll Brewster, and while the latter’s vic- 
tory was not welcomed by all, it will ever 
remain as a testimony to his greatness. The 
same may be said of his subsequent conduct 
as solicitor of the Girard estate. To him is 
due the defense of this great property—but 
Philadelphians are yet undecided as to the 
advantage of such a vast extent of enclosed 
ground in the center of the city. The con- 
fusion of streets resulting from the location 
of Girard College is regarded with disfavor 
by many of the inhabitants who take pride 
in the almost mathematical precision of their 
city’s thoroughfares, yet all are willing to ad- 
mire the skill of the advocate who thwarted 
the ordinance of councils and the plans of 
real estate brokers. 

It is difficult sometimes to conceive of a 
modern professional man as refined. The 
continual contact with men of all classes, 
the rush and bustle of legal proceedings, all 
tend to dull the finer sensibilities and make a 
man precise and exacting rather than genial 
and affable; yet wherever you met Judge 
Brewster, whether at his office or in court, as 
an officeholder or a citizen ; in business or at 
home—he was always the same—a perfect 
gentleman. He was never impatient or ar- 
rogant to a legal adversary nor overbearing 
as a victor. He was kind to all—and there- 
fore beloved by all. 

According to his own statement there was 
an incident in his early legal life that had 
great after-effect upon his conduct. While 
he was studying law in his father’s office he 
was requested by his parent to present a 
petition for signature to various men con- 
nected with the Philadelphia Bar. The peti- 
tion was one to the Legislature requesting 
the repeal of an obnoxious Act of Assembly. 
A list of the signatures wanted was given to 
young Brewster and he started to fulfil his 
mission. The first name was no less than 
that of the great Horace Binney. A feeling 
of awe came over the young student as he 
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opened the office door and told a genial- 
faced gentleman that he wished to see Mr. 
Binney. ‘“ That is my name,” came in cheer- 
ful tones from the gentleman. “What can I 
do for you?” ‘The pleasant surprise at find- 
ing a great man so affable to a stranger 
youth having passed away, the latter told the 
object of his visit. “It is a very wise peti- 
tion, and one which every member of the 
bar should sign; but, my dear young sir, be- 
fore I sign the same, I must ascertain whether 
or not the date of the act is correctly set 
forth in the petition and whether or not the 
title as the petition states it is verbatim with 
the statute books.” “But,” exclaimed the 
young man, somewhat emboldened at his 
kind reception, “ my father drew up the peti- 
tion and there is his signature appended to 
it. Is not that sufficient ?” 

“ No doubt, my dear young sir, but in such 
matters I do not like to accept even possible 
responsibilities of inadvertent mistakes and 
therefore depend entirely upon myself.” 
Then consulting his office library he verified 
the citation, appended his signature and bade 
a hearty good-bye to his young acquaintance. 

Young Brewster’s next call was upon Mr. 
Seargeant, who received him with great kind- 
ness, but, notwithstanding the signatures 
of the elder Brewster and Horace Binney, 
he too looked up the citation before signing 
his name, saying that he never trusted such 
a thing to another. 

After narrating this incident the late Judge 
said it taught him two lessons: Always to 
be kind to those beginning their study of 
law and in legal matters never to depend 
upon his own memory nor another’s word, 
but always to investigate for himself. That 
he learned these lessons well, his whole life is 
a proof. 

There were circumstances connected with 
ex-Judge Brewster’s death that rendered it 
very pathetic. For some weeks previous he 
had been feeling unwell, suffering from an 
attack of asthma. His indisposition did not 
cause him to relinquish business duties, and 





but two days before the end came he attended 
the City Solicitors’ Convention and, after an 
eloquent speech, nominated Mr. Kinsey, the 
present incumbent, for that office. The 
weather was very cold and the building un- 
heated, and the physical effort was too much 
for the invalid’s overtaxed system. He had 
already intended to go South for his health, 
and this fresh attack made him determine to 
go at once. On Thursday, December 29, 
1898, he left Philadelphia. During the night 
he grew much worse and died on the train at 
Charlotte, N. C. Thus passed away one of 
the greatest men that has ever adorned the 
legal profession in Philadelphia. 

Frederic Carroll Brewster was an unique 
character, an individual separated from the 
ordinary lawyer by his manner, his ability — 
in short, by his own personality. His was a 
nature that could stand upon the heights of 
authority and not become dizzy; one that 
could receive honors with due appreciation 
and yet remain unchanged; one that was 
never unduly elated by a life of constant suc- 
cesses. The last generation furnished many 
eminent jurists, and if the testimony of men 
is to be valued F. Carroll Brewster is entitled 
to the first place in a line of leaders. No 
man ever enjoyed higher honors, socially, 
professionally or politically than he, nor has 
there ever been one whose memory will be 
more deeply venerated, nor one whose loss is 
more keenly felt. 

His life is well summarized in the an- 
nouncement of his death made in the Su- 
preme Court of Pennsylvania by Hon. 5S. G. 
Thompson: “I have been designated this 
day to perform the sad duty of announcing 
the death of the Hon. F. Carroll Brewster. 
For nearly half a century he has been con- 
spicuous in the affairs of our city and our 
commonwealth. As City Solicitor he repre- 
sented our municipality and, as such, carefully 
and thoroughly guarded her interests. Asa 
judge of the court of common pleas of our 
county, he performed the judicial functions 
with an ability which placed him in front 
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rank of our distinguished judges. As At- 
torney-General he brought to the perform- 
ance of the duties of that office the learning 
and ability that made the office itself con- 
spicuous. I do not exaggerate when I say 
that in the performance of duty he reached 
the highest standards and never sank into 
mediocrity. It is difficult to fill the void oc- 
casioned by his death. By it the city suffers 
a loss; by it the commonwealth suffers a 
loss ; and by it our profession loses a splen- 
did examplar of ability and learning. I am 





sure that I do not exceed the just limits of 
eulogism when I say that he was a brilliant 
orator, he was a learned lawyer, he was a dis- 
tinguished judge, and he was above all an ac- 
complished and attractive gentleman.” 

The Associated Students, Lawyers Club 
of Philadelphia, and Five O’Clock Club of 
Philadelphia have joined in preparing a me- 
morial volume to the late ex-Judge which 
will shortly appear. This is one of the 
greatest tributes that can be paid to his 
memory. 





CHAPTERS FROM THE BIBLICAL LAW. 


at: 


THE MANSLAYER IN 


THE CITY OF REFUGE. 


By Davip WERNER AMRAM. 


STEP on the road of law reform is the 

recognition of the right of sanctuary. 
In its time this right served a useful pur- 
pose in staying the hand of the kinfolk of a 
murdered man, and giving to the slayer a 
temporary refuge, pending the judicial deter- 
mination of the degree of his crime. At 
common law as well as at Roman law this 
right was carefully defined and guarded, and 
we find that in nearly all codes it makes its ap- 
pearance at a certain stage of legal progress. 
It arose out of the belief in the protective 
power of the gods, whose anger would be en- 
kindled against any one violating their holy 
places. Thus the altar, the sacred groves, 
the temples, afforded protection to those in 
danger of their lives, and the wrath of the 
gods kept the pursuer at a distance. 

At an early stage in the history of the He- 
brews in Palestine, this notion of sanctuary 
was already well defined and the Mosaic Code 
has made use of it in the establishment of 
cities of refuge as one of the practical 
methods of checking the blood feud. There 





are several references to the institution of 
the cities of refuge, the principal ones being 
Numbers, chapter 35, Deuteronomy, chap- 
ter 19 and Joshua, chapter 20. We shall 
take the first of these for our consideration, 
because it is the most complete, and also be- 
cause it contains a detailed account of the 
law of homicide. 

It is characteristic of the Mosaic Codes 
that they all commence with a verse similar 
to the one with which this statute commences, 
basing the law about to be promulgated upon 
a specific divine decree. 

And Jehovah spoke unto Moses, saying : 

“Speak unto the children of Israel and 
say unto them, When ye be come over Jordan 
into the land of Canaan, then ye shall ap- 
point you cities to be cities of refuge for you, 
that the manslayer may flee thither which 
killeth any person unawares.” There had at 
all times been sacred places in Palestine, af- 
fording refuge to the slayer from the aven- 
ger of the blood, but it was not until a late 
period, during the reign of the kings, when 
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the country had become unified under mo- 
narchical rule that general laws similar to 
this one were promulgated and enforced. 
« And they shall be unto you cities for refuge 
from the avenger,’—the kinsman of the slain 
man,—‘“ that the manslayer die not until he 
stand before the gemot for trial.” It was 
the immemorial right of the nearest kinsman 
of the dead man to avenge the death by kill- 
ing the slayer wherever he found him; but 
the enlightened jurisprudence of the time of 
the kings could not countenance a right so 
inimical to the peace and dignity of the state 
and the welfare of the people. Hence these 
cities of refuge were established, wherein the 
slayer might besafe. He was not imprisoned, 
and enjoyed full freedom within the territo- 
rial limits of the city of refuge but went be- 
yond its confines at his peril. After the crime 
had become known to the authorities of the 
city in which it had been committed, they 
sent for the slayer who had taken refuge, and 
brought him under proper escort to their city 
for trial (Deut. 19: 12). I have translated 
the word that is commonly translated “ con- 
gregation”’ by the word “gemot.” The 
notion of a trial by the “congregation ”’ is 
misleading because of the modern sense of 
the word “ congregation” which is a depart- 
ure from its ancient meaning. The council 
of elders of the city had jurisdiction of the 
case, and they may be properly called the 
“gemot” using the word in the sense in 
which it is familiar to the student of English 
common law and institutions. The elders 
were the judicial and administrative authori- 
ties in the towns, the public assembly or con- 
gregation or the “ gemot.” 

« And of these cities which ye shall give, 
six Cities shall ye have for refuge. Ye shall 
give three cities on this side of the Jordan 
and three cities shall ye give in the land of 
Canaan which shall be cities of refuge.” 
The privilege of sanctuary was not confined 
to those who worshipped the God of Israel. 
With extraordinary liberality the ancient code 
prescribes, “‘ These six cities shall be a refuge 


” 





both for the ‘children of Israel, and for the 
stranger and for the sojourner among them ; 
that every one that killeth any person un- 
awares may flee thither.” Inasmuch as the 
slayer was put on trial it was necessary that 
the law should define the degrees of the 
crime of homicide to enable the judges to 
administer the law fairly, instead of leaving 
it, as was so commonly the case in ancient 
communities, to the general sense of justice 
that may have animated the particular court 
at the time. 

«And if he smite him with an instrument 
of iron so that he die, he is a murderer; the 
murderer shall surely be put to death. 

“And if he smite him with throwing a 
stone, wherewith he may die, and he die, he 
is a murderer ; the murderer shall surely be 
put to death. 

“Or if he smite him with a hand weapon 
of wood, wherewith he may die, and he die 
he is a murderer ; the murderer shall surely 
be put to death.” 

These cases which had in all probability 
occurred frequently before the promulgation 
of this statute, were now incorporated with 
the general law by way of illustration. A 
general law is never particular in pointing 
out details of cases unless these cases have 
already arisen. The wilful murderer who 
had killed in any of these ways was not en- 
titled to a trial. “The avenger of the blood 
shall himself slay the murderer: when he 
meeteth him he shall slay him.” And the 
avenger of the blood was not punishable for 
such slaying of the murderer. 

The law then proceeds to further details 
of the crime: “If he thrust him of hatred, 
or hurl at him by lying in wait that he die; 
or in enmity smite him with his hand, that 
he die; he that smote him shall surely be 
put to death; for he is a murderer: the 
avenger of the blood shall slay the murderer 
when he meeteth him.” And now follows 
the enumeration of the cases in which the 
killing was not wilful. 

« But if he thrust him suddenly without 
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enmity, or have cast upon him anything with- 
out lying in wait, or with any stone, where- 
with a man may die, seeing him not, and cast 
it upon him that he die, and was not his 
enemy neither sought him harm;” in mod- 
ern phrase, if the killing was accidental and 
if no motive appears for the crime, “then 
the gemot shall judge between the slayer 
and the avenger of the blood according to 
these judgments.” The assembly or gemot 
having taken the slayer from his city of ref- 
uge and placed him on trial, and having 
found him innocent of murder, “the gemot 
shall deliver the slayer out of the hand of the 
avenger of the blood, and the gemot shall 
restore him to the city of his refuge, whither 
he was fled. ”» He was sent back as he had 
been taken, under escort, to protect him from 
the avenger, and delivered to the authorities 
of the city of refuge, “and he shall abide in 
it unto the death of the high priest which 
was anointed with the sacred oil.” The 
death of the high priest was 7fso facto a 
declaration of amnesty, all persons in the 
cities of refuge then returned to their habi- 
tations and the avenger of the blood was for- 
bidden to do them harm. If he killed a 
slayer after the period of amnesty he was 
guilty of murder and suffered death. _ Bibli- 
cal critics have been puzzled to understand 
why the death of the king was not made the 
period of amnesty, and many suppose that 
this law was not promulgated until after the 
return from the Babylonian captivity, at a 
time when the kingship had for the time dis- 
appeared and all the high powers were vested 
in the high priest. 

The ancient rights of the avenger of the 
blood were not entirely abrogated, and the 
manslayer in the city of refuge had to take 
care to remain within its boundaries, for “ if 
the manslayer shall at any time come with- 
out the border of the city of his refuge 
whither he was fled, and the avenger of the 
blood find him without the borders of the 
city of his refuge, and the avenger of the 
blood kill the slayer, he shall not be guiltyi 





of blood.” The avenger was not punishable 
for this act and the refugee was himself re- 
sponsible for his death, because he should 
have remained in the city of his refuge until 
the death of the high priest, “but after the 
death of the high priest the manslayer shall 
return to the land of his possession.” 

Having concluded the law concerning the 
city of refuge, the code proceeds to the 
statement of the law closely connected with 
it, and there follow three important regula- 
tions changing the old law in most vital par- 
ticulars. Before the establishment of courts 
of general jurisdiction in Palestine and the 
adoption of rules of procedure, various cus- 
toms prevailed in different portions of the 
land. As regards the evidence upon which 
a murderer was condemned, one witness and 
circumstantial facts were sufficient to con- 
vict. Even the trial by casting lots was in 
vogue. The rule entitling the prisoner to 
the benefit of the presumption of innocence 
was unknown. And _ furthermore, having 
been proven guilty, the murderer could com- 
promise with the kinfolk of the dead man 
by paying blood money and thus ransom 
himself. All this was changed by the Mo- 
saic Codes. Our statute speaks thus: 

« And these things shall be for you a stat- 
ute of judgment throughout your genera- 
tions in all your dwellings :— Whoso killeth 
any person the murderer shall be put to 
death by the mouth of witnesses: but one 
witness shall not testify against a person to 
cause him to die. 

“Moreover ye shall take no redemption 
money for the life of a murderer which is 


| guilty of death: but he shall surely be put 


to death. 

« And ye shall take no redemption money 
for him that is fled to his city of refuge, that 
he should come again to dwell in the land 
until the death of the high priest.” 

The last provision was evidently intended 
to prevent trouble between the avenger of 
the blood and the slayer. The former on see- 
ing the latter might be enraged and kill him 
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even though a compromise by payment of 
blood money had been effected. The law 
advanced step by step and did not attempt 
to correct abuses ail at once. The notion 
of the sacredness of life and the abolition of 
the right of the avenger of the blood re- 
quired centuries for its complete adoption 
by the people. It was only after the legis- 
lative prohibitions and moral suasion of many 
ages had done their work that the old ideas 
of the wandering nomads were finally stamped 
out. And indeed a consideration of the 
records of the criminal courts of our own 
time will convince the student that the old 
love of the primitive man for fresh blood has 
not yet entirely disappeared. The Mosaic 
statute concludes with the words : 

«So ye shall not pollute the land wherein 
ye are; for blood, it defileth the land; and 
the land cannot be cleansed of the blood 
that is shed therein but by the blood of him 
that shed it.” This is an idea old beyond 
the memory and the records of mankind, 
that blood requires blood to be shed for it ; 
but the biblical law gives it a turn that at- 
taches a moral reason to it. “ Defile not 
the land therefore which ye inhabit, wherein 
I dwell for I the Lord dwell among the chil- 
dren of Israel.” Thus far the text of the 





law in the 35th chapter of the book of Num- 
bers. The other texts above alluded to 
supplement this text in some important par- 
ticulars. The roads to the cities of refuge 
were carefully made so that the slayer could 
reach the city swiftly and without hindrance. 
(Deut. 19: 3.) And when he reached the 
city of refuge he had to appear before its 
elders at the city gate, the usual place of 
assembly, and state his case to them, where- 
upon they took him into the city and gave 
him a place there to dwell among them. 
This formality required the slayer to make 
out a prima facie case of innocence, and 
thus enable the elders to receive him for- 
mally and place him under the protection of 
the city of refuge. (Josh. 20: 4.) If, after- 
wards, the elders of the manslayer’s city sent 
for him he had to be given up to them to 
stand trial for the crime. (Deut. 19: 12) 
Thus the ancient Mosaic Codes sought to 
impress upon the primitive Hebrew commu- 
nities the doctrine of the right of man to 
life and liberty, a doctrine which has become 
commonplace in our days, but which in those 
days required not merely the wisdom of the 
lawgiver to make it fruitful, but also the 
sanction of the divine voice, and the fear of 
divine wrath. 
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BRAHMAN OFFICIALS. 


By ANDREW T. SIBBALD. 


HE Madras Province is a country of 

considerable extent, inhabited by some 
thirty and odd millions of people. Of these, 
rather more than one million are Brahmans, 
who appear to be descendants of Arya ref- 
ugees from North India, who immigrated 
into South India many centuries back, and 
the rest belong to hundreds of savage tribes, 
castes, and families whose origin is as yet 
unknown, and whose common characteristic 
is absolute inability to coalesce and form a body 
resembling a nation. Between the Brah- 
mans and the people proper there is next to 
no intercourse ; and it may be said without 
exaggeration that for practical purposes the 
Brahmans are strangers in the land as fully 
as are the English who sojourn there. They 
live apart in their own villages; they will not 
intermarry with, or drink water offered by, 
an ordinary Indian ; and their undisguised 
contempt for the blacks who are not Brah- 
mans largely exceeds the average English- 
man’s contempt for “niggers.” The Brah- 
mans have been longer than the English in 
South India, and unlike them have contrived 
to make themselves at home there. But 
strangers they are, and strangers they will 
ever be, in the midst of an alien, despised, 
and wholly unsympathetic population. 

The Indians of Madras have no laws writ- 
ten or unwritten; but each tribe, each caste, 
each family has a few superstitious observ- 
ances of its own, which serve to mark it off 
from other bodies and maintain its segrega- 
tion; whilst the ordinary affairs of life are 
regulated by the very vague and shadowy 
thing known as “custom,’’ the knowledge of 
which is believed to reside in the hearts of 
chiefs, priests, and elders. Any act or course 
of conduct declared to be opposed to this 
“custom” is believed by all Indians to be 
necessarily improper and culpable; whilst 





any act or course of conduct that accords 
with custom, they hold to be proper and laud- 
able. 

In order to correct this rude and primitive 
folk, to stimulate its consciousness, and to 
enlarge its understanding, the Legislature has 
enacted the Indian Penal Code, a law which 
punishes offences with great severity, and is 
so minutely comprehensive in its terms that 
one or other of its provisions may be used 
against a man for almost any conceivable act 
or forbearance of a doubtful complexion. 
Thus a thief who has once before been con- 
victed of theft may be transported for life ; 
adultery makes a man liable to five years’ 
vigorous imprisonment ; and defamation of 
the most trivial character may lead to very 
serious penal consequences. Landowners 
often are imprisoned for innocently asserting 
their right to plough a field. 

Manifestly a law of this kind would be a 
dangerous machine if worked by a clever, 
capable, and conscientious stipendiary magis- 
trate in New York, under the eye of watch- 
ful newspaper reporters. What must it not 
be in the Madras Province, where it is worked 
in private by ignorant Brahmans, who for the 
most part have not realized in the very slight- 
est degree the idea of moral responsibility ? 

The following is the mode in which the 
criminal law is administered there. The prov- 
ince is divided into some twenty districts. 
Each district comprises some six, seven, or 
eight thousand or more square miles, and has 
its own courts for the determination of all 
causes, whether civil or criminal, that may 
arise within their limits. Chief among them 
is the district and sessions court, presided 
over by a European judge, clothed with un- 
limited civil and criminal jurisdiction, both 
original and appellate, a sort of supreme court 
of judicature for the district. Next in grade 
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comes the court of the European magistrate 
of the district, who, besides being the col- 
lector of revenues and agent of the English 
government in all departments of affairs, is 
solely responsible for the right administration 
of criminal justice by the magistracy, and in 
effect rules the district. This officer is as- 
sisted by three or four European magistrates, 
and perhaps thirty or more native magis- 
trates ; and it isthese native magistrates, who, 
assisted by the police, do nearly the whole 
of the criminal work of the province, partly 
as conductors of preliminary investigation in 
serious cases, partly as judges of law and 
fact in ordinary cases. 

In doing this work the native magistrates 
guide themselves as well as they can by the 
Code of Criminal Procedure, a bulky work of 
nearly 550 sections, which follows in its main 
provisions the English practice, and presup- 
poses in the reader at the least an elemen- 
tary knowledge of English criminal law and 
practice in all their branches. Armed with 
such knowledge, an educated Englishman 
may hope to come to understand this Code 
sufficiently well for ordinary purposes after a 
few years’ practice in applying its provisions ; 
to the beginner, particularly if a native, it 
presents pitfalls and stumbling-blocks at 
nearly every step. 

When in doubt about a matter of evidence, 
the native magistrate is supposed to turn 
for help to the Evidence Act of 1872, aspecu- 
lative, guasi-scientific treatise, of which the 
introductory and controlling sections are 
written in language of preternatural difficulty, 
whilst the working sections, like those of the 
Criminal Procedure Code, presupposes in the 
reader the possession of a not inconsiderable 
share of knowledge of English law and prac- 
tice. The native magistrate, as I have said, 
is supposed to turn to this act for help; 
whether he in fact does study its provisions 
may well be doubted. It is extremely proba- 
ble that he has neither leisure, nor inclina- 
tion, nor ability to profit by the instruction 





that it may be calculated to afford to the 
patient inquirer. 

Criminal investigations and trials are con- 
ducted in Madras very rarely in commodious 
court-houses, the construction of which is, by 
reason of the poverty of the country, abso- 
lutely impossible ; generally in shabby little 
holes and corners, such as the inner verandas 
of native houses. Theoretically the public 
has free access to every court. But for divers 
good reasons the public does not largely avail 
itself of this, its privilege, and practically pris- 
oners are examined and tried in the presence 
of the magistrate and half a dozen of his 
clerks and attendants. Theoretically, again, 
every person accused of an offence is entitled 
as of right to be defended by his counsel or 
other legal practitioner. But magistrates, as 
a class, object most strongly to pleaders ap- 
pearing before them; and criminal proceed- 
ings usually are conducted in so abnormal 
and dilatory a fashion that but few legal 
practitioners of any standing and repute care 
to practice regularly before magistrates, and 
but few men who are so unfortunate as to be 
accused of an offence can afford to secure 
the services of a competent advocate. For, 
everywhere, in innumerable instances, a pre- 
liminary inquiry before a magistrate into an 
offence of the most ordinary kind extends 
itself over a space of three or four months, 
or even more ; and since the majority of mag- 
istrates are ambulatory, being revenue and 
executive as well as magisterial officers, pris- 
oners are marched about the country from 
village to village, some times hundreds of 
miles, before their doom is decided. In such 
circumstances it would be indeed surprising 
if prisoners generally could obtain the legal 
advice they so urgently need when they fall 
into the clutches of the police. The pris- 
oner has no choice in the matter, and cannot 
help being detained in custody for months, 
and being interviewed by the magistrate two 
or three times a week in various parts of his 
district; but legal practitioners cannot be 
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compelled to undergo this kind of inconven- 
ience, and undergo it they will not. Ordi- 
narily, therefore, the only assistance a pris- 
oner can obtain is that of some rascal who 
has no knowledge of law, no character, no 
courage to withstand injustice or irregular 
conduct on the part of the magistrate. In 
other words, as there is no publicity in most 
criminal inquiries and trials, so also there is 
no legal assistance on which an accused per- 
son can rely. 

The native magistrates are almost all of 
them Brahmans, and, as I have said above, 
ignorant Brahmans, who for the most part 
have not realized in the very slightest degree 
the idea of moral responsibility. That they 
are and must be utterly ignorant of the: ways 
of the world, and of the manners and customs 
of their despised fellow-countrymen, follows 
as of course from their bringing up and mode 
of life. Born a pauper in a mud hut in some 
Agrahdra, or Brahman quarter the official 27 
posse is taught from his earliest infancy that 
he is a Brahman, and as such superior to the 
Gods themselves, whilst the wretched traders, 
farmers, and artisans of whom he occasion- 
ally catches sight are barely worthy to per- 
form menial offices for his benefit. At a 
neighboring government or mission school 
he is taught by Brahmans, and his Brahman 
schoolfellows, and his prejudices grow apace. 
After picking up, ata cost of fifty or seventy- 
five cents a month, obtained not infrequently 
by begging in the streets, some mathematics 
and a smattering of English, which he con- 
temptuously calls the “ belly language,” be- 
cause to know a few words of it often enables 
a pauper to feed himself, the esurient lad of 
eighteen or nineteen begins to exert himself 
to get employment in a government office ; 
and with the help of his relatives, connections, 
and friends, who probably fill every subor- 
dinate post in the district, he generally suc- 
ceeds within the space of a few months in 
getting some petty clerkship of the value of 
five or eight dollars a month, which will en- 
able him comfortably to support his wife and 





children — these Brahmans all marry as chil- 
dren — and to prepare himself for the exam- 
inations that must be passed by all aspirants 
to posts carrying with them salaries of more 
than ten dollarsa month. Occupied for many 
hours a day in copying and drafting corre- 
spondence and keeping accounts, and devot- 
ing his spare time to “cramming” for his 
examinations, the young Brahman official gets 
through a few years of very repulsive drudg- 
ery, and at last if he has played his cards 
tolerably well, he suddenly finds himself in- 
vested with the power of a magistrate, to be 
exercised in some lonely village far from the 
eyes of Europeans, and whither no reporter 
has ever yet gone. If he was puffed up with 
pride asa child, and if he was swelled out 
with self-conceit as a youth, what will he not 
be when he takes his seat on the bench, pos- 
sessed of really tremendous powers, including 
that of issuing a warrant for the apprehen- 
sion of a rajah, or even of a European gentle- 
man, and with the consciousness that within 
a few years’ time he may amass a fortune ? 
Such a one should be indeed vain and igno- 
rant ; and since his course at school carefully 
excluded all religious and moral instruction, 
and his parents never taught him anything 
but to hold up his head as a Brahman, he 
must be utterly devoid of religion and moral- 
ity, a man steadied by no moral ballast. 
Moreover, he can know no patriotism, because 
he belongs to no nation, and ignores as mere 
barbarians the Indians in whose midst he 
dwells and by whose labors he grows fat. 
Such is the average Brahman magistrate. 
Of course there are numerous exceptions to 
the rule. Some native magistrates are the 
sons of well-to-do parents. Some, no doubt, 
have studied the teachings of Brahmanism, 
and are thoroughly orthodox and moral ac- 
cording to their lights; and a few, a very 
few, may have faintly endeavored by reading 
English books and newspapers to get some 
knowledge of the great world beyond the 
limits of their native villages. But what 
specially marks the character of the ordinary 
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Brahman official is ignorance, an ignorance 
of everything that goes on in the world, of 
the doings and sayings and thoughts of men 
other than Brahmans; of the modes in 
which people are governed, clothed, and 
fed; of the natures and uses of the various 
products of the earth ; in short, of everything 
that is not to be seen in a Brahman village. 
Owing partly to his contempt for every per- 
son and thing not Brahman, and partly to his 
lazy and sedentary habits, the ordinary Brah- 
man official learns nothing after he leaves 
school but the routine of his particular office 
and the niceties of native intrigue. So much 
for the ‘native magistracy. The native 
judges, called District Munsifs, who do the 
great bulk of the civil and judicial work of 
the country, closely resemble the native 
magistrates in respect to education, general 
information, and morality, but must be al- 
lowed to be somewhat superior to them as 
regards law and procedure. They are re- 
quired to pass more difficult examinations, 
and, as a rule, they have seen something of 
the practice of courts before being appointed 
judges. They do judicial work alone, sitting 
daily in more or less convenient court-houses, 
and they are assisted by regularly appointed 
pleaders, who are presumed to have qualified 
themselves for advocacy by passing an ele- 
mentary examination in English and Indian 
law. If these functionaries were entrusted 
with the duty of receiving, hearing, and deter- 
mining only the very simplest suits, and were 
directed to decide matters according to their 
own ideas of what is right and proper rather 
than according to the rules of a highly refined 
and complex procedure, it is possible that 
they might do fairly well. But, unfortunately, 
they are vested with a very large jurisdiction, 
and are called upon from time to time to settle 
disputes of the most complicated character, 
and their decisions must be grounded, in every 
case on supposed principles of the English, 
Hindoo, or Mahomedan law, or the /er /ocz, 
according to the religion and status or custom 
of the parties and the nature of the subject- 





matter of dispute ; and in any case they must 
guide themselves as to the whole conduct of 
the suit or proceeding by the provisions of 
the Code of Civil Procedure. 

Besides the Code of Civil Procedure the 
Indian Legislature has made many laws in- 
tended to simplify matters that never can be 
made simple. I have already mentioned the 
Evidence Act. Then there are the Con- 
tract, Succession, Specific Performance, Lim- 
itation, and many other acts, all quite beyond 
the comprehension of ordinary unskilled per- 
sons, but which nevertheless are supposed to 
be studied and turned to proper use by the na- 
tive judge and his uneducated bar. Happily, 
however, with the exception of the Limita- 
tion law, which is constantly undergoing 
alterations and repairs, these acts are quietly 
“shelved” by most of the courts, as supply- 
ing no need and being unnecessary for the 
conduct of business ; and by this simple proc- 
ess no doubt an immense amount of trouble 
and of damage to rude litigants is avoided. 

One would expect that the difficulty neces- 
sarily felt by native judges and pleaders in 
dealing with purely English enactments would 
vanish when they come to the settlement of 
questions of Indian law and custom. But 
this is far from being the case. Under the 
existing system of administering justice the 
Brahman judge is actually precluded from 
ascertaining by patient investigation the 
existing customary law of the persons who 
contend before him, and in lieu thereof is 
obliged to administer what are inanely styled 
“The Mahomedan Law” and “ The Hindoo 
Law.” The former of these is the supposed 
law of the orthodox believers of Bokhara and 
Bagdad, and perhaps as well suited to the 
wants of the professing Mahomedans of 
Madras as the written laws of Greece to the 
inhabitants of New York. The latter, being 
buried in a highly artificial language that 
never could have been used for the purposes 
of ordinary conversation, is even less adapted 
to the wants of the savage tribes, castes, and 
families of South India. And, in effect, 
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what is now administered as “ Hindoo Law’ 
to the various tribes and castes constituting 
the population of the Madras Province, most 
if not all of whom are not “ Hindoo” is an 
aggregate of discrepant and inconsistent 
guesses, made by unsympathetic persons 
wholly ignorant of Sanskrit, at the meaning 
of generally imperfect and sometimes ques- 
tionable translations of mutilated Sanskrit 





texts, themselves of doubtful authenticity, 
taken at random from purely speculative and 
religious treatises on what ought to be the 
rule of conduct for an ideal Arya community. 

This description of the Sanskrit law at 
present administered in the Indian courts to 
the (so-called) Hindoos of Madras is not 
overcolored as may be proved by an over- 
whelming mass of evidence. 


ORIGIN AND GROWTH OF RIGHTS OF ACCUSED. 


By E. Ray STEVENS, OF THE WISCONSIN Bar. 


N the year 1670 in the prisoner’s dock in 
the old Lord Mayor’s Court of London 

were two persons who, by keeping their heads 
covered in the presence of court, as well as 
by other peculiarities of dress and manner, 
proclaimed themselves Quakers. They were 
charged with preaching to a concourse of 
people in Greenchapel Street to the terror of 
the people and against the peace and dignity 
of the commonwealth. No counsel repre- 
sented them, no witnesses had been called in 
their behalf, the only right accorded them 
was that of telling their own story to the 
jury. It appeared that their church had 
been closed by the officers of the Puritan 
government and that they had talked to the 
people in the street for want of other meet- 
ing place. 

Eight of the jurymen have just returned 
to the court room to announce that the other 
four will not agree with them. The offend- 
ing four are brought in and abused roundly 
by the court. One juror, Bushell, is singled 
out for special abuse ; he is told that he is a 
disgrace to any jury, and he retorts: “I 
would not be on the jury if I had not been 
compelled to come.” The jurors are sent 


out again, and finally come to announce that 
they find the defendants guilty of speaking 
Again Bushell and the rest 
Again they re- 


in the street. 
are berated and sent back. 





turn with a verdict of guilty of preaching to 
an assembly. This is too much for the 
court. The verdict is greeted with: 

“Gentlemen you shall not be dismissed 
till we have a verdict that the court will ac- 
cept; and you will be locked up without 
meat, drink, fire or tobacco; you shall not 
think thus to abuse the court. We will 
have a verdict by the help of God, or you 
shall starve for it.” 

Upon this one of the Quakers, who is 
none other than William Penn, the founder 
of Pennsylvania, objects to this treatment of 
the jury. The only reply of the court is the 
command to the bailiff: “ Stop that prating 
fellow’s mouth, or put him out of court.” 

The jury do not return again until a night 
has passed, and then with the same verdict. 
Again the same abuse by the Lord Mayor, 
in which poor Bushell is threatened with 
having his nose slit if the defendants are not 
convicted. Again Penn’s objections are met 
with the command : “ Stop his mouth ; jailor, 
bring fetters and stake him to the ground.” 

Despite their protests that they had given 
their verdict, the half famished jurors are 
sent out again, and finally on the next day 
return a point blank verdict of not guilty. 
The court is forced to accept the verdict, but 
fines the jury forty marks and commits the 
jurymen to prison until these fines are paid. 
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Penn and his fellow prisoners demand their 
liberty, but instead are found guilty of con- 
tempt of court because they have not uncov- 
ered their heads in the presence of the court 
and are committed to prison for punishment. 

We are glad to know that both of the de- 
fendants and all of the jurymen are subse- 
quently released by order of a higher court 
without paying fines or suffering long im- 
prisonment. 

This is the last recorded case in which the 
court attempts, by threats and intimidations, 
to force a jury to find such a verdict as the 
court desires. But prior to that time, the 
history of the courts is filled with instances 
in which the jury were coerced into a ver- 
dict by means of fines, imprisonment or the 
want of food or other physical comforts and 
necessities. 

Another man prominent in the history of 
America, figured at an early date in one of 
the well known state trials, in the days when 
the defendants in such proceedings had few 
rights that any court felt bound to respect. 
Sir Walter Raleigh was charged with high 
treason, Coke was prosecuting officer, and 
the case claimed the attention of one of the 
highest courts of the realm. The evidence 
against the accused consisted almost entirely 
of the ex parte confession of one Cobham. 
Raleigh produced a letter from Cobham flatly 
contradicting the confession and asked that 
Cobham might be called as a witness to tes- 
tify in open court. This request was re- 
fused. 

The accused was without counsel; he was 
battling with one of the greatest lawyers of 
his time ; he came from a close imprisonment 
that gave no opportunity to prepare his de- 
fense ; he had no means of procuring wit- 
nesses, and no right to introduce evidence if 
he had procured the witnesses. Every in- 
dignity was heaped upon him. The follow- 
ing passage at arms will give some idea of 
the manner in which the trial was conducted : 

Coke (addressing Raleigh). “Thou art 
the most vile traitor that ever lived.” 





Raleigh. “ You speak indiscretely, barba- 
rously and uncivilly.” 

Coke. “I want words sufficient to express 
thy viperous treason.” 

Raleigh. “I think you want words indeed, 
for you have spoken one thing half a dozen 
times.” 

Coke. “ Thou are an odorous fellow. Thy 
name is hateful to all the realm of England 
for thy pride.” 

Raleigh. “ It will go hard to prove a meas- 
uring cast between you and me, Mr. Attor- 
ney.” 

Coke. “I will make it appear that there 
never lived a viler viper upon the face of the 
earth than thou.” 

We are not surprised to know that Raleigh 
was convicted. A contemporary writer said : 
“To be accused of crime against the State, 
and to be convicted, are almost the same 
thing.” 

In tracing the slow process by which the 
rights of accused persons gained recognition, 
we find that, from earliest times, persons ac- 
cused of crime against the public have been 
proscribed. In Athens and in Rome and 
among the Anglo-Saxons and the Normans, 
all participation in public affairs was denied 
the accused. In the primitive courts of our 
forefathers, where we first find the jury, the 
giving of evidence was a public function like 
the holding of office. Indeed, the accused 
could not have given evidence, because of 
the fact that the same persons gave the evi- 
dence and decided the cause. 

Those first jurors were chosen because 
they had knowledge of the facts in contro- 
versy. With the slow evolution of the 
courts, the jurors became triers of fact alone, 
while witnesses were called to give the evi- 
dence. With this change in the organiza- 
tion of the courts and in the method of try- 
ing causes, the reason for the rule rendering 
the accused incompetent had been removed, 
but this old rule was tenaciously adhered to 
for centuries. In fact, we have but recently 
arrived at the stage where the old, arbitrary 
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rule absolutely excluding certain classes of 
witnesses have been replaced by the more 
sensible ones excluding certain kinds of tes- 
timony. 

It is interesting to note that our distinc- 
tion between the record and the bill of ex- 
ceptions comes down to us from the time of 
those early jurors, who combined in them- 
selves the double function of jurors and 
witnesses. When the jurors themselves 
knew the facts in the controversy, there 
was no need of testimony. A complete 
record of the proceedings in court was made 
up of what we now call the pleadings, to- 
gether with the verdict of this jury and the 
judgment. When the courts began to take 
testimony, this testimony was no part of the 
record as established in these ancient courts, 
and could only be made such by some pro- 
cedure similar to the modern one of settling 
a bill of exceptions. 

It will be noted that before the modern 
jury had its beginnings, in the time when 
mooted questions were determined by com- 
purgation, by the wager of battle or by the 
ordeal, the accused was not disqualified. 
This disqualification came only when the 
courts were so organized that the introduc- 
tion of evidence, as distinguished from 
compurgation, becomes essential to the de- 
termination of disputed questions. We owe 
our peculiar system of legal rules, which is 
grouped under the designation of the law of 
evidence, to the jury system. Without the 
jury our law of evidence would probably be 
as undeveloped as it is in those continental 
European countries where the jury is called 
only in criminal cases. 

These rules of evidence are not based on 
logic, but have been slowly evolved from ju- 
dicial experience with untrained minds which 
must be tied down to the question at issue, 
so that all incompetent testimony may be 
excluded. The jury itself arose silently and 


gradually out of a state of society that has 
long since passed away. 


It does not owe its 





origin to any positive law, but was estab- 
lished by a process of slow and gradual 
growth. 

With the abolition of the ordeal in 1215, 
there was left but one method of determin- 
ing the guilt or innocence of one accused of 
crime, that of trial by jury, which had its 
beginnings a half century earlier and more. 
Far from being a right guaranteed to the 
accused, this right to trial by jury was some- 
thing to be purchased with gold or influence. 
It became very popular after the abolition of 
the right to establish one’s innocence by com- 
purgation about the middle of the twelfth 
century, as, after this time, it afforded the 
only means of escaping conviction under the 
ordeal. When the ordeal was abolished early 
in the thirteenth century, the trial by jury 
was the one method of trying accused per- 
sons that remained, and this one method 
could be employed only when the jury was 
demanded by the accused. No one was 
compelled to have a jury trial. Those ac- 
cused of crime soon discovered that, if they 
did not demand a jury trial, they might es- 
cape punishment, as they were no longer 
compelled to go to the ordeal. Then fol- 
lows the adoption of one of those interest- 
ing expedients, so often resorted to in the 
course of legal history, by which the result 
desired is accomplished without attempting 
to remove the cause of the trouble. The 
courts met the emergency by committing 
the defendant to prison, where he was 
stretched upon the floor, with heavy stones 
piled upon his breast, while he was regaled 
with stale bread, bilge water and other simi- 
lar delicacies until he demanded a jury trial. 
Thus did the old judges administer justice, 
at the same time keeping sacred the right 
of the accused to have a jury trial only when 
he demanded it. 

This practice was not abolished in Eng- 
land until about the time of the Declaration 
of Independence. It was frequently called 
into use on this side of the Atlantic. Dur- 
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ing the witchcraft troubles in Massachusetts, 
one man‘died under this treatment rather 
than demand a jury. 

Even after the jury had become the es- 
tablished means of trying causes, the pro- 
cedure in the courts had few points in 
common with the jury trial of to-day. It 
consisted largely of an argument between 
counsel for the prosecution and the prisoner ; 
the latter, usually untrained in the ways of 
courts and lawyers and at the mercy of coun- 
sel, time-serving judge and subservient jury, 
was at a decided disadvantage in the contest. 
Each point was argued as it arose, the course 
of the testimony depending largely upon the 
admissions and denials of the accused. The 
testimony for the prosecution was given al- 
most entirely by means of ex parte confes- 
sions taken without the consent or knowledge 
of the accused. When the testimony was 
closed the judge summed up the case, and, 
with the verdict of the jury, the trial was 
over. 

As the verdict of the jury was considered 
the expression of the all-wise Creator as to 
the guilt or innocence of the accused, there 
was no provision for an appeal. But sooner 
or later the old jurists seemed to have lost 
faith in the divine inspiration of juries, for 
we find creeping into the judicial system a 
provision for the trial or attainder of any jury 
that had apparently failed to render a just 
verdict. The forerunner of our court of 
appeals is this jury of twenty-four men 
called to try the twelve who had rendered a 
false verdict. This attainder of the trial jury 
was long in use both in England and in this 
country, in Georgia, for example, even to the 
time of the American Revolution. 

The early barbaric trial was based on the 
idea of divine intercession on behalf of the 
innocent who happened to be accused of 
crime. If a man be innocent, fire would 
not burn nor boiling water scald his flesh— 
such was the belief of the early judicial 
mind. When these old modes of trial had 
been left behind, and something that foretold 





of the modern trial had come in their place, 
this old idea that some invisible power would 
protect the innocent still prevailed. While 
the prosecution had counsel to conduct and 
witnesses to establish its case, the accused 
was left without the aid of counsel, for, to 
quote the reasoning of the time, “ If inno- 
cent, he need not have counsel, if guilty, he 
ought not.” It was argued that the accused 
did not need witnesses or the means of pro- 
curing evidence in his own behalf, for, “ In 
order to convict, the proof must be so plain 
that no one would contend against it.” 

To understand the attitude of those who 
argued in this way, we must remember that 
the jury came simply to replace the ordeal. 
Like the ordeal, the jury was considered a 
method of appealing to Deity, who, being 
all-powerful, would certainly protect the in- 
nocent. If the Creator watched over the 
rights of the accused, it seemed to these 
men of olden time that it would be vain 
indeed to procure counsel and witnesses for 
him. 

The scandals connected with the adminis- 
tration of the criminal law had become so 
marked that, with the coming of the Puritan 
Revolution, radical changes were made in 
criminal procedure. Chief among these was 
the right of calling witnesses on behalf of the 
accused and the right to cross-examine wit- 
nesses called by the prosecution. But the 
accused was still at great disadvantage. He 
was not allowed the assistance of counsel ; 
there was little protection against perjury on 
the part of opposing witnesses ; he was con- 
fined in prison up to the time of the trial and 
had little or no opportunity to secure his wit- 
nesses or prepare his defense. 

As a matter of clemency toward the ac- 
cused, he and his witnesses were not sworn 
because it was said that, if they were ‘not 
bound by an oath, they would “speak more 
largely and beneficially for the accused.” 
The jury, however, were cautioned not to 
give too much weight to testimony not taken 
under oath. Much evidence was introduced 
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that was not relevant to the issue. As yet, 
the courts had not learned to exclude incom- 
petent testimony. The witnesses made long 
speeches, and altogether these old trials re- 
mind one much of the recent Dreyfus trial 
in France. 

In course of time, counsel was admitted to 
assist accused persons in their defense and 
to examine the witnesses for them. But as 
yet the accused alone was given the right of 
addressing the jury. For said an old judge; 
“No one knows his deeds as well as the 
accused himself.” These rights were but 
slowly extended. Even as late as 1760, we 
find that an accused person was compelled to 
conduct his own defense, examine and cross- 
examine the witnesses, where the issue tried 
was on his defense of insanity. 

It was not until the last half of the century, 
just closing, that the rights of the accused, 
as we understand them, became recognized 
and established in England. 

These rights did not come to the accused 
as the result of any positive legislative enact- 
ment, but came rather through the efforts of 
the courts in the administration of justice. 
The London Spectator speaking but little 
more than a decade ago, upon the occasion of 
the removal of the last of the restrictions 
upon the rights of the accused, said in regard 
to the ancient court procedure: “The law 
was reduced to a game of mixed chance and 
skill, presided over by justice, who was very 
properly represented as blind, as she had al- 
ways to be taking leaps into a subjective 
darkness.” 

In passing judgment upon these early Eng- 
lish courts and upon the slow development 
of the rights of the accused, we must not 
forget that these courts existed at the same 
time with the Inquisition: and that, unjust 
as may have been the method of procedure, 
it was far in advance of that of Continental 


Europe. Nor were these early courts, with 


their somewhat barbaric procedure wholly 
unsuited to the time in which they existed. 





The people were not ready for our modern 
judicial procedure. Government was based 
upon force; and the courts formed no excep- 
tion to the rule, that only those instrumen- 
talities of government that showed that they 
had power and force behind them commanded 
the respect of the people. 

The history of much that we have consid- 
ered is the history of our own law before it 
was transplanted to American soil. It is of 
interest to note that the fear of courts and 
lawyers, that such proceedings as we have 
considered had engendered among the people 
of England, came to this country with the 
early Americans. Several of the American 
colonies passed acts denying lawyers the 
right to sit in their legislative assemblies, 
while others thought to scotch the lawyer, if 
not to kill him, by forbidding that any one 
take pay for giving advice or pleading for an- 
other in court. 

In all American jurisdictions, we believe, 
the accused is given the right to testify in 
his own behalf. In most, if not all, of the 
states statutes have been passed declaratory 
of this right, but in many states these laws 
have been put upon the statute books within 
the memory of men still in active practice. 

The history of the modification of the rules 
of evidence and procedure governing the 
rights of accused persons shows how pro- 
foundly such matters are influenced by the 
spirit of the time. In time of tyrannical 
kings the courts seem to be at a standstill as 
regards these matters, again at the time of 
the Puritan Revolution or at the time of the 
coming of William of Orange or in the years 
following the Declaration of Independence, 
the onward progress is marked. Most of 
the advances made, most of the rights se- 
cured, have come without positive legislative 
enactment, but rather by that slow and sub- 
tle process by which ideas of justice are 
transmutted into rules of law to protect the 
rights of man. 
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A GREAT GOLD ROBBERY. 


I. 


THE DISCOVERY. 


N November, 189-, the 77zmes contained 

the following message, which had been 

received from the New York correspondent 
of that journal :— 


“An extraordinary robbery of gold bullion 
has been discovered here. Yesterday Messrs. 
Raphael & Montagu, the well-known bullion 
brokers, received ten cases which had been 
consigned to them by their agents in London. 
When the cases were opened it was found that 
the gold had been removed from one of them 
and bars of lead substituted. The case ap- 
peared, even to the most minute scrutiny, to 
have been untampered with, and the seal of the 
Bank of England, at which institution the gold 
was purchased and packed, was unbroken. 
The cases arrived on board the Cunard liner 
“Gallia,” and it is at present impossible to say 
at what point in the route the substitution was 
made. The loss is said to amount to about 
47,000, and this will, of course, be met by the 
underwriters in London who insured the safe 
delivery of the valuable consignment.” 


The publication of this telegram in London 
caused nolittle uneasiness. At the time, gold 
was being shipped to New York nearly every 
day, and the precautions taken to prevent rob- 
bery were thought to be so stringent that gold 
was looked upon as the safest to insure of all 
cargoes. The underwriters rushed from 
thoughtless confidence into an equally 
thoughtless panic, and insurance rates were 
more than doubled. This hit the bullion 
brokers, who were very angry. The news- 
papers cast from one to another ill-instructed 
guesses as to how the robbery occurred, 
without adding to the sum of knowledge, and 
the interested public hungered for an authori- 
tative statement of facts. After a week or 
two of silence, this statement came from the 





Economist, in the form of an admirable ar- 


ticle, which gave all that has yet been made 
known concerning a most ingenious crime. 
No further losses were reported, and the city, 
which learns little and forgets everything, 
forgot the robbery as soon as the newspapers 
ceased to mention it. The Economist said : 


“When we read of the recent remarkable 
gold robbery, two points struck us as being 
incomprehensible. According to the TZimes, 
lead was substituted for gold in one of Messrs. 
Raphael & Montagu’s cases, and the seal of 
the Bank of England was unbroken. Now gold 
is, bulk for bulk, nearly twice as heavy as lead 
—the proportion being roughly nineteen to 
eleven; how, then, could the base metal be 
substituted for the precious one without the 
difference in weight being at once perceived ? 
When we reflected further that cases of gold 
bullion in course of transport are carefully 
weighed by every railway and steamship company 
by which they are carried, and that the weights 
are compared with those given in the receipts 
which the companies sign, the matter became the 
more mysterious, and we grew near to believing 
that the excellent Z7mes correspondent had some- 
how muddled the affair. In this we did him an 
injustice. He was as accurate as the telegram 
would permit. The fact that the bank’s seal 
was unbroken was a severe difficulty to us, 
though not so great as that of the substitution 
of lead for gold. One hears of the successful 
imitation of seals, but it gives one an unpleas- 
ant shock to realize that even the seal of the 
bank of England is not sacred, that it can be 
imitated readily and perfectly, and that its imi- 
tation is of quite secondary difficulty where 
bullion thieves are concerned. We felt that 


our duty towards the business community of 
the great City of London compelled us to clear 
up the circumstances of this robbery to the 
best of our ability, and we accordingly tele- 
graphed to a valuable correspondent in New 
York, directing him to supply us with the full- 
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est details. We have received our correspond- 
ent’s report, and we may say at once that, much 
as we reprobate the robbery as an immoral viola- 
tion of the sanctity of property, we cannot but 
admire the extraordinary cleverness of its per- 
petrators. 

“To make ourselves clearly understood we 
must direct the attention of our readers towards 
some figures. The ten cases which were con- 
signed to Messrs. Raphael & Montagu were pro- 
vided and packed by the Bank of England, and 
were similar to those always used for transport- 
ing gold bars. Each case contained five bars, 
and each bar was six inches long, four inches 
broad and one and a half inch thick. The 
weight of each bar was 393 Troy ounces, and 
the value was about £1,400. The wood of the 
cases was two inches thick, so that when the top 
was put on, the outside dimensions of each case 
were: Length, ten inches ; breadth, eight inches, 
and height eleven and a half inches. After the 
covers were fastened, strips of hoop iron were 
whipped around top and bottom and _ nailed 
down, and the bank’s seal was impressed on 
wax in such a manner that the covers could not 
possibly be removed without the seals being 
broken. We may add that the ten cases were 
packed in the courtyard of the Bank of Eng- 
land in the presence of one of Messrs. Raphael 
& Montagu’s London agents. They were then 
placed on a van belonging to the London & 
Northwestern Railway Company and carried at 
once to Euston Square. Little more than half 
an hour elapsed between the time when the van 
left the bank and the time when the Liverpool 
Express left Euston. 

“The Zimes correspondent was _ practically 
right when he said that lead was substituted 
for gold but he made one apparently small but 
really vital omission. He did not say that an 
entire case; box as well its contents, was stolen, 
and a new one substituted in its place. By 
this simple but vastly ingenious means, the 
difference between the specific gravities of lead 
and gold was overcome. The thieves evident- 
ly were familiar with the size and the appear- 
ance of the Bank of England’s bullion cases, 
and they provided themselves with a similar 
one for the purpose of their crime. They then 
carefully worked out the relative specific gravi- 
ties of lead and gold, and discovered that bars 
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of lead seven and a half inches long, five and a 
half inches broad, and one and a half inch 
thick would weigh as nearly as possible the 
same as the bank’s bars of gold which were six 
inches long, four inches broad and one and a 
half inch thick. The inside measurements of 
the substituted case were, at first, of course, the 
same as those of the bank’s cases, but these 
were subsequently increased by simply cutting 
away the inside wood until the space was large 
enough to receive the leaden bars. By means 
of this device the outside measurements of the 
case were undisturbed, and the thickness of the 
wood at the corners where it could be seen re- 
mained at two inches. After the cutting had 
been completed, the sides of the case were still 
about one and a quarter inch thick, and were 
more than strong enough to support their 
heavy load. Wedono know how the bank’s 
seal was imitated, we only know the fact that it 
was. Our correspondent writes that the substi- 
tuted case was absolutely correct in weight, in 
appearance and in seal, and that it could in no 
respect be distinguished from the nine genuine 
cases with which it travelled. He adds that 
inquiries have not resulted in the smallest evi- 
dence being discovered which might show 
where and how the substitution was made. 
The weight of the full case was considerable, 
as much as one hundred and twenty-five pounds 
avoirdupois, but one, or perhaps two men 
could carry it without any undue exertion. The 
gentlemen who fill our coal cellars handle much 
greater weights with apparentease. The whole 
affair was so carefully planned that the substitu- 
tion could have been made in a few minutes, 
and the discovery of the robbery at the last 
possible moment, upon which the thieves could 
calculate, makes it seem certain that they have 
long ago provided adequately for their safety. 
Against thieves of their intellectual caliber the 
guardians of society are helpless, and it is per- 
haps fortunate—though on this point we have 
our doubts—that such men usually exercise 
their genius in safer and even more profitable pur- 
suits. In the City of London, for instance, with 
their ingenuity and disregard of moral scruples, 
they might have become distinguished finan- 
ciersand been the darlings of a self-seeking 
society. Instead of which—” 
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And so the Economist concluded an ex- 
cellent article. 


II. 
THE ROBBERY. 


« Will he stop?” asked the tall unwhole- 
some man called Stevens. 

Wallis’s reply was curtly offensive. 

“ Suppose you ask him ?” 

Stevens shivered. “ Consider—consider 
my position and character.” 

“Oh, you respectable cur,” said Wallis, 
“you wantthe cash for yourself and the 
risk for me. Well, you won’t have either.” 

“Ts it off, then?” Stevens’s expression 
for an instant was one of relief; then the 
recollection of his liabilities fell on him and 
he groaned, “ Is it off?” 

“No, it is not. He will stop for five 
minutes.” 

“How—?” 

“He has a wife and she is ill. It is a 
pretty job, more suited to you than to me.” 

“ My character—” began Stevens. 

“Man,” said Wallis sternly, “I know you. 
Keep your character for the directors of the 
South Eastern Bank. I have none, and 
cannot afford the luxury of heartlessness. 
Understand that you are my tool, my paid 
tool, whose business is to obey orders. With- 
out you I could not raise the money which 
will be required. That is the end of your 
usefulness. For that service you will re- 
ceive £2,000 ; the rest will be mine.” 

The respected cashier in the South East- 
ern Bank jumped up, walked to the door, 
returned, and sat down. Wallis langhed. 

“Williams, the North Western man, will 
be driving a van load of gold cases from the 
bank to Euston one afternoon this week. 
He will let me know the day and hour by 
telegram, when he knows them himself. He 
expects to get away from the bank about 
half-past three, and as the Liverpool train 
leaves Euston at 4:10, he cannot give us 








more than five minutes. He will drive along 
Gray’s Inn Road, turn down Wells Street, 
and stop here.” 

“Here!” screamed Stevens, “at my 
lodgings !” 

“Here. If you don’t like it, you can re- 
tire from the affair.” 

«“ Wallis, let me implore you—”’ 

“Don’t be a fool. Do not hundreds of 
railway vans stop at private houses every 
day, and what is there especially noticeable 
about a van carrying gold? The fact is not 
placarded on it. An ordinary railway van 
stops here, certain things happen, and five 
minutes later it is drivenaway. If fifty peo- 
ple saw it, they would see nothing unusual. 
The boldest course is always the safest, be- 
cause the least suspected.” 

“T donot trust you. You want the dan- 
ger to fall on me.” 

Wallis shrugged his shoulders. “I do 
not want the danger to fall on anybody, 
You need not go on unless you like.” 

“T wish to God—” 

“ Better leave God out. It seems unsuit- 
able. Your moral scruples are only coward- 
ice in a wrapping of religious phrases.” 

“If the robbery is discovered at Euston 
we are caught at once.” 

“ The robbery will be discovered in New 
York.” 

« You cannot make sure.” 

“Absolutely sure. I was not clerk in the 
bullion office of the Bank of England with- 
out learning a few useful things. I was a 
smart clerk.” 

“Yet you were sacked,” said Stevens, 
coarsely. 

“Precisely. I was sacked for borrowing 
a few pounds from a_ money-lender—for 
exactly the same thing which you are going 
to do on a larger scale this afternoon.” 

“T wish that could be avoided. I should 
lose my place if it were found out.” 

“ Will your place be more secure when you 
are made bankrupt, as you will be ina few 
weeks if we don’t get this gold?” 
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“T am hemmed in on all sides,” groaned 
Stevens, “oh, why—?” 

“ You will want £100. I have promised 
Williams £50, and I have also promised 
that no suspicion shall ever approach him. 
I have not your unblemished character, but 
I am a man of my word.” 

“You did! Why I thought—” 

“Yes. You thought that all risk was to be 
shunted on to Williams. That is just the 
kind of thought which would come naturally 
to you.” 

“ How will you prevent it?” 

“ That is my business. You will kindly 
now go to Graham, the money-lender in 
Essex Street. He will let a respectable 
bank cashier like you have £100 without 
any trouble, and he won't charge you more 
than sixty per cent. When you have the 
money, I may perhaps give youa few more 
details. You may not trust me, but you 
cannot rise to the supreme mistrust which 
I have for you. Now go.” 

It was twenty minutes to four on Friday 
afternoon. Stevens stood at the window of 
his own sitting room looking into Wells 
Street. He was instructed to give instant 
warning of the approach of the railway van. 
As a watchman he was indifferent, lacking 
concentration. Wallis moved about his 
preparations, quiet, determined, a man who 
knew that haste eats up valuable seconds. 
On the floor stood a small open case filled 
with large, flat leaden bars. The protecting 
bands of hoop iron had been bent back and 
the cover taken off. The writer in the 
Economist has already described both case 
and contents in ample detail. Wallis was 
the designer and constructor. Near the 
case was a large spring balance. On the 
table, conveniently arranged, were plaster 
of paris, water, a large bowl, putty, linseed 
oil, sealing-wax, a hammer and nails, a 
chisel, a knife, and a watch. A small gas- 
cooking stove supplied by a long flexible 
tube had been placed on the table; it was 





burning. Wallis looked round, thinking 
hard. “ All is ready,” he said. 

A strange cry came from the window. 

Instantly Wallis picked up a great coarse 
sack, and looked around again, “Stand by 
the balance,” he said sharply. 

There was a rattle of wheels outside, and 
Wallis was gone. The seconds ticked away, 
ten, twenty, thirty, and he came heavily 
back with the great sack slung over his 
shoulder. In a moment a _ second case 
stood by the first ; closed, nailed down, and 
on the edge of the cover the Bank of Eng- 
land’s broad, red seal! Stevens staggered 
back shivering, the awful reality of what had 
been done, striking him like a blow. Wallis 
stooped and with a powerful effort swung 
the stolen case to the tray of the balance. 
“ Read the weight,” he cried, “and make no 
mistake.” He dragged his own cleverly de- 
signed case near and temporarily adjusted 
the cover. 

«“ A hundred and twenty-nine and a quar- 
ter,’ murmured Stevens. 


“Off it comes. Now read again.” He 


| heaved up the load of lead. 


““A hundred and thirty and a_ half.” 
Wallis snatched at the chisel and cut long 
curls from the uppermost bar. “Now!” 

“A hundred and twenty-nine.” Wallis 
threw back into the case a small piece of 
lead, then another. “Make it about an 
ounce less than the gold,” he said. “We 
must allow for the nails and the wax.”’ 

A moment later came the quick beat of 
the hammer, as Wallis drove the long nails 
through the cover and fastened down the 
bands of hoop iron. 

The watch on the table ticked on, two and 
a half minutes had passed. 

Now came the most delicate and difficult 
part of the scheme which had been so ex- 
haustively planned. The false case resem- 
bled the true one in every respect except 
that it had no seal, and without this was use- 
less. 
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“Mix the plaster of paris,” said Wallis, 
“and stir it quickly lest it set too soon.” 

He took the putty and built a low wall 
about the Bank of England’s seal. Then 
he lightly oiled both wax and putty. The 
plaster of paris was ready. Wallis filled the 
shallow well he had made, watched the 
plaster for a few seconds while it set, then 
lifted off the hard, white block. The oil 
had prevented any sticking, and Wallis had 
secured an exact impression in reverse of 
the bank’s seal. Stevens, who had been 
drilled into the understanding of details, 
melted sealing-wax in a ladle over the gas 
stove. “Steady,” murmured Wallis, “we 
have nearly finished.” The wax was poured 
into its appointed place. Down came the false 
seal, impressing its lie in characters as clear 
as those of truth, and the work was done. 

Once more the sack was raised on Wallis’s 
shoulder, but this time it went out full and 
returned empty. The wheels of the railway 
van rattled on until they met the deeper roll 
of the Gray’s Inn Road and were lost. On 
the floor of the quiet room lay an insignifi- 
cant looking case, its treasure still hidden, 
and over it stooped two white-faced men. 

“Tt was well done,” murmured Wallis; 
“there were three seconds to spare.” 


Ill. 
THE GOLD. 


The same room and the same men. Three 
days had passed, days which had cut strange 
lines in Wallis’s boyish face. He had made 
a mistake; a thing always unpleasant in it- 
self; hateful when involving confession to a 
man like Stevens. In a corner of the room 
stood a new safe bought for the purpose, and 
in it lay the unopened case of gold. Wallis 
had left the treasure in Stevens’s hands with- 
out hesitation. “You would steal it all if 
you dared,” he had said unkindly, “ but you 
do not dare. You know that I should at 
once lay an information against you, and you 





would be caught with the stuff in your pos- 
session. You couldn't get rid of it.” 

“By the way, Stevens,” he said now, 
“have you thought of the means by which 
we are to realize our spoil? That is a prob- 
lem of some interest.” 

“T suppose there are ways,” answered 
Stevens, crossly ; “but I don’t know them. 
You have had the management of this busi- 
ness and you had better keep it.” 

“I also suppose there are ways, but I don’t 
know them. It seems rather absurd.” 

Stevens sprang to his feet. “ You don’t 
know! Have you blundered into this, you 
swaggering fool, that you can’t sell the gold 
you’ve stolen? Why didn’t you consult 
me?” 

“ That’s precisely what I’m doing now.” 

Stevens dropped into his chair. “ It must 
be possible,” he said, weakly. 

“ Listen to me.” 

“T want my 42,000.” 

«“ Listen to me, and as soon as I have fin- 
ished you shall have your £2,000!” 

“T shall really have it?” 

“You shall really have it,” said Wallis, 
smiling grimly. It was a nasty smile. 

“When I was at the Bank of England,” 
he went on, “I learned a good deal about 
gold, but there was one detail which escaped 
me. We are now breaking our heads against 
that detail. You well know that by the 
Coinage Act of 1870 any one is entitled to 
take gold of the mint and have it coined at 
the rate of 775. 10 I1-2d.an ounce. There is 
nothing to pay. This seemed to me to be an 
admirable arrangement, and when I planned 
this robbery I had in mind to take the gold 
to the mint in small quantities and gradually 
to have it coined. I always believe in the 
bold course, and this seemed both bold and 
safe.” 

“ That is all right. What is the difficulty ?” 

“You shall hear. Yesterday I thought it 
well to study the subject more fully, so as to 
find out all the ways of the mint and to 
guard myself against unexpected dangers. 





Rag ict SI Ca Ae a a AO, Rs Rae 





402 The Green Bag. 





I went to the Guildhall Library and looked 
up a book on the subject. I found every- 
thing satisfactory except for one detail, and 
that detail, Stevens, is the devil. I found 
that although the Bank of England pays only 
77s.6d.an ounce for gold—1 1-2 d. per ounce 
less than the mint—yet in practice it is bet- 
ter to sell gold to the bank for cash than to 
wait an indefinite time for the mint to turn 
it into coin. It has, therefore, happened 
that since the passing of the Coinage Act 
one firm, only one firm, has ever sent gold 
to the mint to be coined. Only one!” 

“TI remember now,” said Stevens, “I re- 
member reading about it years ago.” 

“ This makes it impossible for us to send 
our gold to the mint. We should be curi- 
osities who would attract universal attention, 
and I may say, Stevens, that public atten- 
tion is not exactly what we desire. As 
members of a crowd we could have passed 
unsuspected, but as the claimants of a right 
which has lapsed in practice we should be the 
objects of most embarrassing scrutiny. The 
half-penny evening papers would even want 
to ‘interview’ us.” 

“What do you suggest ?”’ 

“1 confess that I don’t see my way. It 
seems absurd to possess 47,000 in solid 
gold and to be in difficulties for a five-pound 
note, but that is just my position. Your 
position is even worse. I have thought 
right through the problem and I am out on 
the far side. Gold is usually handled by bul- 
lion brokers, who are members of well-known 
and wealthy firms. Private persons never 
possess unmanufactured bullion in any quan- 
tity unless they steal it, and having stolen 
it they instinctively shrink from giving ref- 
erences.” 

“ You mean that if we tried to sell to a 
bullion broker, we should be asked for ref- 
erences.” 

“ Of course.” 

“Why, in God’s name, didn’t you think 
of this before?” 





“ Because I was blinded by my faith in the 
mint.” 

Stevens began to pace the room. It was 
November and cold, but the sweat stood out 
on his face. “Why not take your courage 
in both hands and sell tothe bank?” They 
only give 77s. and 9d., but it is better to 
sacrifice I I-2d. an ounce than to—” 

Wallis roared with laughter. “I would 
love to do it, if only for the humor of the 
thing, but it would be impossible. They 
would want to-know where I got the stuff, 
and it would take a very strong lie to carry 
a hundredweight of their own bars.” 

“What are pawnbrokers for ?”’ 

“To borrow money from.” 

“Well, couldn’t we?” 

“T have thought of that, but there are 
difficulties. We should have to find a venal 
pawnbroker. No one else would look at 
unmanufactured gold, for it would certainly 
be stolen property. Now, pawnbrokers are 
licensed, and overlooked by the police, and 
their interests generally keep step with their 
honesty. No doubt there are venal pawnbrok- 
ers, but I can’t risk my liberty for the next 
twenty years by experimenting in searching 
for one.” 

“T am afraid,” said Stevens gravely, “ that 
we shall be obliged to sacrifice a good deal 
of the value of the gold by selling toa re- 
ceiver. I believe such people are called 
‘fences.’ Of course I won’t in that case 
insist on the whole of my £2,000. I will 
be content with my share of what the lot sells 
for.” 

« All right,” said Wallis, “ you shall have 
your share and shall sell it to a ‘fence,’ as 
you call it. I don’t know any ‘ fences’ my- 
self, but no doubt you are more fortunate.” 

Stevens cursed loudly. “I won’t be made 
a fool of any longer. I believe you can eas- 
ily sell the gold if you like. You promised 
me my 42,000 just now ; give me my money 
and clear out. I shall never want to see you 
again.” 
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Wallis smiled. “I will. Open the safe.” 

Stevens took the key and opened the safe, 
wondering. 

Wallis dragged out the case of gold, and 
with the help of a chisel and hammer 
stripped off the cover. Then he took out a 
couple of the bars and began with grave de- 
liberation to cut one of them in half. Stev- 
ens looked on uneasily. The work was not 
easy, for the bar was one and a half inches 
thick, and gold, though soft, is troublesome 
to cut. At length Wallis got through, and 
taking one complete bar and one of the 
pieces, placed them on the spring balance. 
«“Tt’s rather too much,” he said, smiling to 
himself at the thought of a man weighing 
gold and not regarding accuracy within a 
pound or two avoirdupois. He lifted what 
he had weighed from the scale pan to the 
table before Stevens. “There is your 
42,000,” he said sternly, “and about £100 
over.” 

Stevens shrieked out useless oaths. 
won't take it.” 

« All right,” said Wallis, “ please your- 
self. The payment is good even for a legal 
debt, since gold bullion is a universal and 
international currency. You are now tem- 
porarily rich; £2,100 is a handsome sum.” 
While Stevens hurled threats and prayers 
indifferently at his head, Wallis put the re- 
mainder of the gold into two strong hand- 
bags, and prepared to leave. 

«“ By the by,” he said, “if Graham _be- 
comes troublesome, give him a nugget on 
account, it will please him. Your latest 
dancing girl would love a lump, and you 
might dispose of the surplus to a ‘fence.’ 
Good-bye.” 

Wallis was gone, and Stevens sat trem- 
bling at the table, with five hundred and 
fifty useless ounces of solid gold mocking his 
wretchedness. 

Wallis walked down Gray’s Inn Road, 
carrying a bag, loaded with over forty 
pounds weight, in each hand. He was 
strong, but the weight was terrible, and the 
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infinite weariness of the burden oppressed 
him. He was not troubled by the simple 
fact of his crime ; but the futility of it, the 
pressing danger of discovery with the gold 
in his possession, the waste of thought and 
skill—these things stabbed him into anger. 
He went down Snow Hill into Farrington 
Street, and so to Blackfriars Bridge. The 
gold grew heavier as he walked, and no re- 
lief was possible by an interchange of loads. 
The treasure, which any one among the 
passing crowd would have killed him to 
possess, was nothing but a burden and 
a danger. He stopped in the middle of 
Blackfriars Bridge and rested the bags for 
a moment on the parapet, thinking. 

Wallis was in many respects a_ practical 
genius. He had no imagination to disturb 
the soundness of his judgment, and his 
execution when a plan had been formed was 
prompt and perfect. He had designed and 
executed the cleverest and most successful 
gold robbery that records tell of. He had 
failed where he was certain to fail, and now 
in failure his judgment, which had been 
disturbed by the false glimmer of suc- 
cess, came back to him. 

With a quick deliberate movement, he 
pushed both bags off the parapet into the 
river. 

A policeman approached, proudly indig- 
nant. “Young man, the public has no 
business to throw things into the river.” 

“No!” answered Wallis lightly, “there 
are many things which we have no _ business 
to do,” 

“ You are about no good.” 

“On the contrary, I never did a better 
deed in my life.” 

Wallis walked with the policeman to the 
station. He knew the intolerable weight of 
those bags, and knew that the gold would at 
least secure the useful purpose of keeping 
them at the bottom of the river. He was de- 
tained for twenty-four hours, and released 
with a warning. The sententious solemnity 
of the police amused him. He went away, 
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wearied of profitless crime, reverted to hon- 
esty, and prospered according to the meas- 
ure of his intelligence. 

How the respectable Stevens concealed 
his treasure Ido not know. When his un- 
paid money-lender and his numberless other 
clamoring ereditors swept up the relics of 
his property, they found no gold and no 





case with the Bank of England’s broken 
seal. The man was bankrupt and broken 
in spirit He was discharged from the 
South Eastern Bank, and may occasionly 
be seen, on his lucky days, carrying sand- 
wich boards in the Strand. 
BENNET COPPLELSTONE. 
Cornhill Magazine. 


CURIOSITIES OF RENT. 


HERE is perhaps nothing very attrac- 

tive to the general reader in the men- 
tion of “ Rent ;” but when we come to con- 
sider the quaint forms which it has often 
adopted, the subject will not be found wholly 
devoid of romantic interest. In days gone 
by, when kings had perforce to maintain a 
large crowd of retainers, and nobles vied with 
each other in the numbers of their retinue, 
it was not always easy to find the where- 
withal with which to carry on the provisioning 
of such large households; and so landlords, 
royal and otherwise, were often glad to ac- 
cept useful commodities, such as the herrings 
of Yarmouth or thirteen hundred eggs with 
one hundred and forty hens from Banbury, in 
place of the usual military service due to 
them for different estates. In other instances 
the tenants bound themselves to perform cer- 
tain necessary offices for their over-lord’s 
household, as in the case of Emma de Hau- 
ton, whose duty it was to cut out linen cloths 
for the king and queen, or Robert Testard, 
who had to maintain a certain number of 
royal laundresses. <A third class of tenures 
consisted of those which were practically 
nominal obligations, such as the presentation 
of a “quhyt feather” for the lands of Bal- 
gonie, or a July clover flower for an estate in 
Hereford, or again the three pepper-corns 
which were paid in 1348 for Bermeton. Nor 
was this practice confined to England. A 
dying queen of Hungary bequeathed a city 





and province to one of her court lords on 
condition that he and his successors should 
always keep up a certain number of peacocks ; 
and the chroniclers of the Spanish Conquest 
of Mexico tell us that the great Aztec nobles 
were often obliged to provide for the repair 
of the royal palaces, and to pay an annual 
offering of fruit or flowers in lieu of the mili- 
tary service due for their estates. 

The earliest mention of blanch-holdings 
(so-called apparently from the fact that they 
were often paid in silver or wzte money) 
which I have been able to discover is ina 
charter by Canute, who granted the lands of 
Pusey, Berkshire, on condition that a certain 
horn was always treasured in the family, and 
this valuable heirloom bore the following in- 
scription : 

Kyng Knowde geve Wyllyam Perose 
Thys horne to holde by thy lande. 

These tenures appear to have been fre- 
quently granted from the time of the Nor- 
man Conquest to the fifteenth century, but 
we find an occasional instance occurring from 
that date almost to the present time. Visit- 
ors to the beautiful chapel of St. George at 
Windsor will have seen the two small silken 
banners which are fastened together on one 
of the pillars, and represent the rent paid to 
the crown by the Dukes of Marlborough and 
Wellington for the splendid estates of Wood- 
stock and Strathfieldsaye respectively. They 
are supposed to be presented on the anniver- 
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saries of the battles of Blenheim (fought on 
the 2d August, 1704), and Waterloo (18th 
June, 1815). 

On the abolition of ward holdings under 
George II., all the lands which were formerly 
held by the crown were converted into blanch- 
holdings, but as there appears to have been 
a generally understood rule that the obliga- 
tion of performing any specified duties should 
lapse if not demanded within a given time, 
the greater majority of these curious old cus- 
toms have disappeared. So late, however, 
as the coronation of Queen Victoria, an in- 
teresting service was performed by the lord 
of Worksop Manor, to whose predecessors 
Henry VIII. had granted that estate in 1542, 
on condition that they provided a righthand 
glove for the king at his coronation, and sup- 
ported his arm on that day so long as he 
should hold the sceptre. This right was in- 
herited by the Duke of Norfolk, who offici- 
ated in 1838. 

Another long surviving custom dating 
from the time of Edward III. was observed 
about four hundred years later when the 
owner of Liston, Essex, presented George III. 
at his coronation with a number of wafers, 
and on the same occasion the king received 
a bowl of porridge from the tenant of Ad- 
dington. It is interesting to note that this 
estate was granted originally to Lezelin, a 
cook, by William the Conqueror, and it has 
been supposed that the manor in question 
was an appendage of the king’s cook, as 
Sheen was of the royal butler. This ex- 
plains the origin of the duty imposed upon 
the tenant of making porridge on coronation 
day. 

We find interesting traces of the habits of 
the times in the service demanded from Wil- 
liam de Alesbury, who held lands in Buck- 
inghamshire, and bound himself in return to 
find straw for the king’s bed, and also for 
the floor of his room, if ever he should chance 
to visit Alesbury in winter. Three eels were 
also to be paid at the same time. Should 
the royal visit take place in summer, straw 





had again to be provided for the bed, but 
grass or rushes for the floor, and two green 
geese instead of the eels. These services 
were only to be performed twice a year, even 
should His Majesty pay three visits in that 
time. For the fortunate family of Wilming- 
ton (who were descended from Robert de 
Wilmington, a cook to the Earl of Boulogne) 
in Kent, rent day must have been more hon- 
oured in the breach than in the observance, 
as they were only asked to find a pot-hook 
for the king’s meat whenever he chanced to 
visit their manor. Rather a trying lot fell to 
the lot of Eba, Countess of Warwick, who 
in return for the lands of Hokinorton, Ox- 
fordshire, had the doubtful honour of carving 
at the table of Edward I. on his birthday, 
but she was graciously allowed to keep the 
knife which the king used, as a souvenir of 
the occasion. John de Rockes of Winter- 
slow, Wilts, must also have felt a responsible 
person, as when the sovereign happened to 
visit Clarendon, it was ordained that de Rockes 
should come to the palace of the king, and 
“go into the buttery, and draw out of any 
vessel he should find in the same buttery at 
his choice as much wine as should be need- 
ful for making a pitcher of the claret which 
he should make at the king’s charge, and 
that he should serve the king with a cup, and 
have the remainder of the wine after the 
king had drunk, and the vessel.” 

Among the blanch-holdings which existed 
in Scotland are the following: A red falcon 
and a tercel for the thanedom of Glamis; 
two falcon hoods for the barony of Muirhouse 
Edinburgh ; three broad arrows for Lochin- 
dorb, described asa good center for hunting ; 
the Dewar lands in Glen Dochart, held in 
virtue of custody of a relic of St. Fillan ; the 
barony of Penicuik for blowing six blasts on 
a horn on the “moor of the burgh of Edin- 
burgh” when the king should hunt there, 
and the barony of Carnwath, whose owner 
was enjoined to present two pairs of shoes, 
each containing half an ell of English cloth, 
to the man who was first in a race from 
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the east end of Carnwath to the Sallow 
Cross, this to take place on Midsummer 
Day. The estate of Foulis was granted to 
Donald Munro in the eleventh century by 
King Malcolm II. upon the condition that 
when called upon to do so, he and his suc- 
cessors should always supply the king with 
a bucketful of snow, no matter at what time 
of the year this was demanded. But the 
lords of Foulis had no cause to be uneasy as 
to the fulfilment of their part of the bargain, 
for did they not possess a part of Ben Wyvis 
on which the sun never shone, so that snow 
remained there all the year round? The 
service in question was performed for the 
last time on the night before the battle of 
Cullonden, when it is said that Sir Robert 
Munro presented the Duke of Cumberland 
with a bucket of snow for cooling his wine. 
It must have been rather more difficult to 
obtain the garland of roses at Christmas 
time which was demanded of the tenant of 
Crendon, Bucks, but the thousand clusters 
of nuts for John, Earl of Warrenne and Sur- 
rey would be gathered in due season at 
Wakefield. 

It is curious to find Henry IV. requiring 
a catapult (described in an old chronicle as 
an ancient war-like engine to shoot darts) in 
exchange for the lands of Carlton; and there 
is a quaint flavour about the terms of the 
holding for a manor in Salop, by which Rob- 
ert Corbet bound himself to find one foot- 
man in time of war who was to follow the 
army into Wales, carrying with him a salted 
hog. On coming up with the soldiers, the 
man _ had to deliver a share of the bacon to 
the king’s marshal, and so long as this suf- 
ficed to provide a daily dinner for one per- 
son, the footman was obliged to remain with 
the army. Directly it was finished, he was 
free to return home. Sir Osbert de Long- 


champ also undertook to follow the king and 
his army into Wales, and it is specified that 
he must bring with him a horse of the price 
of six shillings, a sack of the price of six- 
pence, and a needle to the sack. 


The foot- 





man, provided by the tenant of Brineston, 
was only required to follow the army into 
Scotland, but had to do this barefoot, and 
armed only with a bow in one hand, and an 
unfeathered arrow in the other ; and he was 
altogether worse off than Richard Miles, who 
could return from following the king directly 
he had worn out a pair of shoes of the value 
of fourpence. 

A grand old mansion in Cheshire, rendered 
famous in our own time as being the residence 
of a great living statesman, was formerly held 
by Robert de Montrault, Earl of Arundel, 
for the somewhat easy duty of attending the 
Earl of Chester on Christmas day at Ches- 
ter, and placing the first dish upon his table, 
while an oar paid for the estate of Grange, 
near Hastings, and even this was only de- 
manded when the king happened to sail in 
that direction. Many tenants fulfilled all 
obligations by keeping hounds or falcons for 
their landlords, while others shod the king’s 
horses (and had to replace those which were 
lamed in the process); but it is difficult to 
understand the exact significance of one old 
record, which says that Hugh de Sottehoe 
held the lands of Shottesbrook in the time of 
Henry II. by virtue of fine coa/s for making 
the crown of the king and his royal orna- 
ments. Were these the original black dia- 
monds ? 

Even crowned heads were not exempt from 
the conditions of tenure, for we find that at 
one time the king of England accepted three 
hundred pounds of land down from the king 
of Scotland in lieu of homage for some land 
in Bedforshire, and also paid an annual rent 
of one jerfalcon (one of the varieties of large 
Arctic falcons). A pound of land, it should 
be mentioned, is generally reckoned at about 
fifty-two acres, so the commutation was a very 
substantial one. A somewhat similar hold- 
ing to the barony of Penicuik was that of 
the manor of Horton in Yorkshire, whose 
tenant was required to blow a horn at stated 
periods, and I believe that the horn used on 
these occasions is still carefully preserved. 
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Such holdings were called “ hornblow lands,” 
and “wolf hunt land” was the term applied 
to some crown property at Mansfield Wood- 
house, Notts, which was granted by Henry VI. 
to Sir Robert de Plumpton in return for his 
blowing a horn and chasing the wolves, then 
fairly plentiful, in Shirewood (now Sherwood) 
forest. The land so granted was one bovat 
or oxgang, which is about fifteen acres, that 
being taken as the amount which one ox can 
plough in a year, and the surname, “ wolf- 
hunter,” was to be met with in the district 
up to the end of the last century. 

In some cases a property carried with it 
the duty of holding a certain office in the 
state, as, for instance, in the case of Scriv- 
elsby in Lincolnshire, which was for genera- 
tions the home of the Dymoke family, who 
for many years regularly provided the “ cham- 
pion of England” at coronation times. We 
will all agree with the eminent lawyer Coke, 
who says that the worst tenure of which he 
had ever heard was the obligation of acting 
as public executioner. There is an amusing 
note to the /ugoldsby Legends, in which the 
author states that Jehan de Ketche acted as 
provost marshal to the army of William the 
Conqueror, and received from that monarch 
a gift of land known by the name of the 
“Qld Bailie,” on regular payment of “ane 
hempen cravate,” but, as a matter of fact, 
I may mention that the name Jack Ketch 
was applied to hangmen from the time of 
Richard Jaquett, to whom the manor of 
Tyburn once belonged. 

Lord Grey de Wilton’s crest is a jerfalcon 
sejant upon a glove, which is a reminder of 





the days when his ancestors held the lands 
of Acton, Buckingham, in exchange for 
keeping one of these birds for the king, 
while another reminiscence of ancient times 
is found in a clause which occurs in the 
leases of tenants on the estate of Walling- 
wells, Notts. This clause demands that no 
attempt shall be made to grow wood on the 
landlord’s ground, and the injunction, which 
dates from hundreds of years back, is main- 
tained to the present day, as is also the obli- 
gation on the farmer’s side to do so many 
days’ work with cart and horses for his land- 
lord as part payment of the rent. “ So long 
as grass doth grow and water doth flow” is 
the poetical form taken by a lease of some 
land in Lancashire, and Adam de Oakes es- 
caped with an equally light obligation when 
he undertook to pay a halfpenny a year for - 
Pinley, Warwick, to Edward II. As the 
purchasing power of money was four times 
its present value in the Stuart times, we 
must allow for a still more ample expansion 
at the beginning of the fourteenth century, 
but in any case the payment was compara- 
tively trifling. 

Though the march of progress has brought 
us countless unmixed benefits, we must some- 
times feel a touch of regret that it has also 
swept away many picturesque customs which 
were formerly in vogue, and among these we 
must certainly include the quaint duties and 
ceremonies which constituted payment of rent, 
an obligation which in our day has been re- 
duced to a prosaic, if more practical, matter 
of pounds, shillings and pence. 

—Chamber's Journal. 
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THE COURT OF APPEALS OF KENTUCKY. 


Il. 


By Joun C. DooLan OF THE LOUISVILLE, Ky. Bar. 


HEN the Senate failed to confirm 
the re-appointment of Judges Owsley 
and Mills in December, 1828, Governor 
Metcalfe appointed two men in their stead 


who had been staunch advocates of the 
“Old Court,” in the controversy then 
recently closed. 


They were George 
Robertson and 
Joseph R. Under- 
wood. The Chief 
Justice of the court 
was the George M. 
Bibb who had been 
an ardent “New 
Court” man and the 
appointee of a “ New 
Court” governor. 
As soon as Judges 
Robertson and Un- 
derwood were ap- 
pointed, Chief 
Justice Bibb re- 
signed to go to the 
United States Sen- 
ate and thus almost 
in one day a com- 
plete change was 
made in the per- 
sonnel of the court. 

The office of Chief 
Justice remained vacant from December 16, 
1828 to December 9, 1829, when Judge 
Robertson was promoted to that position 
and Richard A. Buckner was added to the 
Court as Associate Justice on December 21, 
1820. 

During the year 1829, Judges Robertson 
and Underwood, while yet unused to judi- 
cial labors, decided an immense number of 








GEORGE ROBERTSON. 





cases and wrote many opinions that would 
reflect credit on the bench of any state. 
The work of the court for that year is to be 
found in Volumes 1, 2 and 3 of J. J. Marsh- 
all’s Reports. 

No higher tribute could be paid to the 
judicial system of 
Kentucky, as it ex- 
isted prior to 1850, 
than to point to the 
record of the Court 
of Appeals for 
twenty years before 
Judge Robertson 
came to the bench 
and show how the 
glories of that period 
were repeated 
throughout the 
twenty years after 
his appointment. 

George Robertson 
was the first Chief 
Justice of Kentucky 
who was a native of 
the state. He was 
born of Irish ances- 
tors, in Mercer 
County, on Novem- 
ber 18, 1790. In 
his youth he was a 
pupil of Joshua Fry who conducted a fine 
school near Danville, Ky., in the early part 
of the nineteenth century. When an old 
man he delighted to relate how as a boy he 
went to Mr. Fry and telling him of his 
poverty agreed some day to pay him for his 
tuition and board if he would admit him to 
his school. 

Mr. Fry was a man of fine education and 
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finer traits of character occupied with 
remarkable ability as a teacher. Under his 
instruction young Robertson acquired a 
classical training and literary style that 
characterized his opinions in after years and 
caused the great but uncouth Ben Hardin to 
facetiously refer to Dana’s Kentucky Reports 
as “ George Robertson’s Waverly Novels.” 

When a little more than nineteen years 
old, Mr. Robertson married Miss Eleanor 
Bainbridge and about the same time he was 
licensed to practice law. The young couple 
“setup” housekeeping in the buckeye log 
cabin already mentioned in the sketch of 
Chief Justice Boyle, with the result that the 
head of the family was in 1816 elected to 
Congress as already stated. 

He resigned his seat in Congress in order 
to enter the lower house of the Kentucky 
Legislature and champion the cause of the 
“Old Court” in the heated conflict then 
raging. He was regarded as one of the 
most influential advocates of his party and 
was several times sent tothe Legislature as 
its leader. In 1826 he was appointed Sec- 
retary of State of Kentucky, but he soon 
resigned that position. His appointment to 
the bench soon followed. 

After nearly fifteen years’ service in the 
Court of Appeals, he resigned early in 1843 
and retired to private life. For more than 
twenty years he lived in Lexington in the 
enjoyment of a large practice, surrounded by 
a circle of young men who crowded about 
him to receive instruction in the law. To 
this day many an old lawyer in Kentucky 
speaks with special pride of “my old pre- 
ceptor, Judge Robertson.” His affection 
for his students is even yet a matter of com- 
ment. When he came to the bench a 
second time in 1864, he could not resist a 
leaning toward one of his old pupils who 
appeared at the bar before him. The 
writer once heard two of his admirers in 
conversation. One said that Judge Robert- 
son sought to aid his favorite by finding an 
authority in point for him. “ Yes,” replied 





the other, “he would do more than that, 
he would find a fact for him if he needed 
it to win his case.” All of this was by way 
of tender recollections and by no means in 
harsh criticism. 

In August, 1864, while the Civil War 
was in progress and Kentucky was being 
occupied by the Federal troops, an election 
for Judge of the Court of Appeals under the 
Constitution of 1850 came on. Two 
of the candidates most favored by the 
people were suspected by the Federal 
authorities of disloyalty to the Union and 
they were forced to leave the state to avoid 
military arrest. A candidate was brought 
out by the northern sympathizers and sup- 
ported by the military power. At this junc- 
ture some of the leading lawyers of the state 
met at Lexington and decided that ex-Chief 
Justice Robertson, then nearly seventy-five 
years old, must enter the race. He did so in 
order to redeem the state from the rule of a 
court chosen at the point of a bayonet. In 
two days’ time, news of his candidacy was 
carried by swift couriers throughout the dis- 
trict, and before the week was half gone he 
was triumphantly elected. 

He took his seat in the court for the sec- 
ond time in September, 1864, and continued 
to serve until 1871 when he again resigned. 
In the last year of this period, he was again 
Chief Justice under the constitutional pro- 
visions already explained. 

During his last term of service, some of 
the ablest opinions that appear in the Ken- 
tucky Reports were handed down by Judge 
Robertson. 

When in the seventy-fifth year of his age, 
he delivered an opinion in the court in the 
case of Griswold v. Hepburn, reported in 
2 Duvall, 20-76, in which he held the 
“ Legal Tender Act” passed by Congress in 
1862 to be unconstitutional. This case was 
taken on writ of error to the United States 
Supreme Court, where, as Hepburn v. 
Griswold (8 Wallace, 603), it was affirmed 
in an opinion delivered by Chief Justice Chase. 
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This is the famous case in which Chief 
Justice Chase reversed an opinion given by 
himself while Secretary of the Treasury 
and this case was finally overruled by 
. Knox v. Lee (12 Wallace, 457), sustaining 
the constitutionality of the act after new 
judges had been added to the court. 

Another interesting case decided by Judge 
Robertson during his last term on the 
bench is that of Grigsby v. Breckinridge 
reported in 2 Bush, 480-513. 

Robert J. Breckinridge, a member of the 
Kentucky family of that name, and himself 
an eminent Presbyterian divine, had married 
the widow of Alfred Shelby. Upon her 
deathbed she gave to her daughter by her 
first marriage a large number of personal and 
confidential letters received by her from her 
first husband during her girlhood and mar- 
riage to him and also a large number of sim- 
ilar letters received by her from Dr. Breckin- 
ridge during her widowhood and her mar- 
riage to him. 

After her death, Dr. Breckinridge quali- 
fied as her administrator and demanded 
possession of all the letters. This was re- 
fused and litigation resulted. Judge Rob- 
ertson delivered the majority opinion of the 
court refusing to allow Dr. Breckinridge to 
have any of the letters and defining the 
rights of the sender and the recipient of 
friendly personal letters to their possession 
or control. 

These two cases are mentioned, the first, 
because of its vast importance in the con- 
stitutional history of the whole country ; the 
last, because it presents a novel and most 
interesting question. Both are well worth 
perusal, as well for the matter which they 
contain as for their style and force of ex- 
pression. 

It would be impossible to cite even a 
small proportion of the cases decided by 
Judge Robertson, or argued by him at the 
bar, that have since become “causes 
celebres.”” He had the most delightful liter- 
ary style and in his opinions he has enriched 





the reports of his state and added to its 
reputation as the home of oratory and 
classic elegance. 

In the last years of his public life his 
judicial “ eye was not dimmed nor his natural 
strength abated.”” He never became a slave 
to old laws or practices. On the contrary 
he expressed himself as fearing a growing 
tendency to disregard precedents and “hew 
to the line” in each particular case before 
him. 

On September 5, 1871, just after admin- 
istering the oath of office to Governor Pres- 
ton H. Leslie, he turned and most unexpect- 
edly resigned his commission as Chief Jus- 
tice. On May 16, 1874, he died in the 
eighty-fourth year of his age at his home in 
Lexington, Ky. 

No higher tributes to his learning, his 
talents, and his public services can be paid 
than is contained in the memorial adopted 
by the Court of Appeals on the occasion of 
his death. In speaking of the history and 
jurisprudence of the state they are said to 
“have been thus far molded and matured by 
the great mind of Judge Robertson as much 
if not more than by that of any other Ken- 
tuckian, living or dead.” 


JOSEPH R. UNDERWOOD. 


The early life of Joseph R. Underwood was 
filled with adventure and thrilling experi- 
ences. He wasborn in Virginia in 1791, of 
excellent parentage. When he was twelve 
years old, he came with his maternal uncle 
to the “Green River Country” in Ken- 
tucky where he was placed in the best 
schools of the section. When the War of 
1812 came on, he joined the first company 
of volunteers raised in Lexington to avenge 
the massacre of the Kentucky troops in the 
River Raisin. The regiment to which he 
had belonged was defeated in a battle with 
the British and Indians near the present site 
of Toledo, Ohio, and he with others taken 
prisoners. Contrary to the terms of the 


surrender, the prisoners were allowed to fall 
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into the hands of the Indians. Many of 
them were tomahawked or shot down in 
savage butchery. Others, including the 
young Lieutenant Underwood who had been 
severely wounded, were first stripped of their 
outer clothing, then hemmed up in an old 
fort surrounded by Indians who now and 
then shot some poor unfortunate who hap- 
pened to attract attention, and finally they 
were forced to “run the gauntlet” between 
the river and a line of Indians 150 yards 
long who amused themselves by throwing 
war clubs and tomahawks at them, and 
occasionally varying the exercises by shots 
from rifles. After a miraculous escape 
from these perils, the survivors were con- 
fined in a fort. In giving an account of his 
experiences many years after, Judge Under- 
wood said that he heard the angry discus- 
sions among the captors as to a general 
massacre, but this was averted by the timely 
arrival of the famous chieftain Tecumseh, who 
is said by another witness to have enforced 
his orders by threatening to tomahawk any- 
one who disobeyed him. ; 

So much for the service that Joseph R. 
Underwood in his youth rendered his 
country. His gallant conduct and _ heroic 
sufferings in behalf of the great Northwest- 
ern Territory form but a small part of what 
the sons of Kentucky have done and endured 
for their neighbors in the North. Is it not 
worth while to recall these facts of history 
in these later days? 

When at last he was released by his cap- 
tors, young Underwood made his way back 
to Kentucky. He was soon licensed to 
practice law. After enjoying various politi- 
cal honors, he was on December 23, 1828, 
appointed Judge of the Court of Appeals 
at the same time with George Robertson. 
In 1835 he resigned the office and there- 
after served eight years in the lower House 
of Congress. He was also United States 
Senator for the full term of six years. He 
repeatedly served his state in the Legisla- 
ture. 





After his retirement from public life in 
1863, he took up again the practice of law 
at his home in Bowling Green, Kentucky, 
where he died, August 23, 1875, at the age 
of eighty-five years. 

His judicial record has already been re- 
ferred to in the sketch of his colleague, 
George Robertson. The Court of Appeals 
has never been stronger or its reputation 
higher than in the days when Joseph R. 
Underwood adorned its bench. 


SAMUEL S. NICHOLAS, 


The subject of this sketch was born in 
Lexington, Ky., in 1796. He was the son 
of Col. George Nicholas, one of the most 
distinguished Kentuckians of his day. On 
his father’s side he was descended from the 
best Virginia stock—his grandfather having 
been prominent in colonial affairs and his 
father a Revolutionary soldier, a lawyer of 
ability and a member of the. Convention that 
ratified the Federal Constitution of 1787. 

On his mother’s side he had two uncles, 
Samuel Smith and Robert Smith, both dis- 
tinguished citizens of Maryland. The 
former was for twenty-five years a Repre- 
sentative or a Senator in Congress from his 
state. The latter was Secretary of the 
Navy under Jefferson and Secretary of State 
under Madison. 

His father having died when he was only 
two years of age, young Nicholas was sent 
as a boy to his uncle in Baltimore for whom 
he had been named. While under the care 
of his uncle, he was sent on several voyages 
to different parts of the globe. When he 
reached man’s estate, he returned to Ken- 
tucky and took up the study of law under 
George M. Bibb, after which he removed to 
Louisville and entered upon the practice. 
On December 23, 1831 he was, appointed 
Judge of the Court of Appeals. He served 
in the court less than three years and re- 
signed about the same time with his asso- 
ciate, Judge Underwood. His _ successor 
was Judge Thomas A. Marshall. 
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After his retirement from the Court of 
Appeals, he resumed the practice of law in 
Louisville. In 1844 upon the resignation 
of Chancellor George M. Bibb he was made 
second Chancellor of the Louisville Chancery 
Court, a position which he held until 1850. 
In the mean time, the third constitution of 
the state had gone into effect, providing for 
an elective judiciary. Judge Nicholas 
though an able and impartial jurist, was not 
a popular man and he could not bring him- 
self to make a canvass before the people for 
the office. He accordingly resigned and 
Judge Henry Pirtle was selected to succeed 
him. 

Judge Nicholas when holding court was 
courteous and attentive in a marked degree, 
but when off the bench he had a stiffness 
and formality of manner that repelled those 
,who did not know him intimately. On the 
street, he walked with an air of abstrac- 
tion and seldom greeted or recognized any- 
one. It is related that on one occasion he 
was a candidate for some office and one of 
his closest friends swore that if Nicholas 
recognized him on the street during his 
campaign, he would do his best to defeat 
him, for such unusual conduct would be 
demagogism pure and simple. 

After his resignation of the Chancellor- 
ship, Judge Nicholas was in 1850 appointed 
one of the commissioners provided for in the 
new constitution to revise the statute laws 
of the state. His associates in the impor- 
tant work were Charles A. Wickliffe and 
Squire Turner. All three of these men 
were able lawyers and as a result of their 
statute labors the first codification of statute 
laws in Kentucky was adopted by the 
Legislature under the title “Revised 
Statutes of Kentucky.” 

The opinions of Judge Nicholas were de- 
cidedly laconic in style. He wasa man of 
few words, who spoke seldom, but always to 
the point. He rarely argued the case in 


his decisions, but contented himself with 
stating the facts with 


simply enough of 





reasoning to sustain the conclusions an- 
nounced. One of his most elaborate and 
interesting opinions is in Gray v. Combs, 
(7 J. J. Marshall, 478), where he controverts 
the rule laid down by Blackstone that “the 
law will not suffer any crime to be prevented 
by death unless the same if committed, 
would be punished by death.” Judge 
Nicholas denounces the rule of Blackstone 
as “draconic” and as unsupported by pre- 
cedent in most civilized countries. With re- 
spect to the rights of self-defence he says, 
“ But it is emphatically a right brought by the 
individual with him into society and not derived 
from it.”” Accordingly he held that a man 
has a right to protect his property in a 
warehouse against burglars or thieves by 
the use of a concealed spring-gun and the 
person injured “flagrante delicto” has no 
cause of action for the injury. Judge Nicho- 
las died at his home in Louisville in Novem- 
ber, 1869, aged seventy-three years. 


EPHRAIM M. EWING. 

After the resignation of George Robert- 
son in April, 1843, Judge Ephraim M. 
Ewing was promoted to the Chief Justice- 
ship. He had shared in the labors of the 
court and contributed greatly to its reputa- 
tion since his appointment as Associate 
Justice on March 5, 1835. It seemed there- 
fore eminently fitting that he should have 
succeeded his great co-laborer, Chief Justice 
Robertson. By his appointment the court 
lost none of its prestige. His opinions are 
contained in fourteen volumes of Kentucky 
reports from 3 Dana to 7 Ben Monroe 
inclusive. 

Chief Justice Ewing was born in David- 
son County, Tennessee, on December 4, 
1789. Hewas the son of a distinguished 
Revolutionary officer, Gen. Robert F. Ewing. 
He was educated at Transylvania Univer- 
sity when it was the seat of culture of the 
West, and early in life he located in Ken- 
tucky. He was repeatedly honored by the 
people of his adopted state, and after a 
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period of more than twelve years’ service in 
its highest court, on June 1, 1847, he re- 
signed the arduous duties of his station to 
take up the less exacting, but more lucrative 
practice of law. At the bar he was very 
successsful and he accumulated quite a 
large fortune. This he generously bestowed 
upon various institutions of learning in Ken- 
tucky and Tennessee. He died June 11, 
1860, having the greatest respect of all the 
people of both his native and his adopted 
state. 


THOMAS A. MARSHALL, 


The ninth Chief Justice of Kentucky (and 
the last under the appointive judiciary sys- 
tem) was Thomas A. Marshall commissioned 
as Chief Justice on June 1, 1847. He had 
served as Associate Justice of the Court 
since March 18, 1835. 

When the constitution of 1850 went into 
full operation in May, 1851, the Court of Ap- 
peals was organized on the basis of popular 
elections. So great was Judge Marshall’s 
reputation and his popularity that he was 
easily elected and he served as Judge of the 
Court under the new constitution until Au- 
gust I, 1856, when his term expired. Dur- 
ing the last two years of this term, he was 
again Chief Justice of the Court. 

Again on February 12, 1866, he was ap- 
pointed Chief Justice by the Governor to 
fill the vacancy caused by the death of 
Chief Justice William Sampson and he held 
the position this time until a successor could 
be chosen at the election held in August, 
1866. Thus he was Chief Justice three 
times, twice by appointment and once .by 
popular election. He served in the court 
sixteen years under the constitution of 1799 
and nearly seven years under the constitu- 
tion of 1850. 

Few Judges of the court have so long 
held the confidence of the people and no 
other has ever so approved himself under 
both systems of selecting Judges. 

Thomas A. Marshall was the son of 





Humphrey Marshall, the Kentucky historian 
and statesman, and was born in Woodford 
County, Kentucky, January 15, 1794. He 
is not of the same family as Chief Justice 
John Marshall, whose father also lived in 
Kentucky. He had one brother, John J. 
Marshall, who was the official reporter of 
the Kentucky Court of Appeals. 

When only seven years of age, he was 
taken by his father, then United States 
Senator from Kentucky, to Washington 
City, where it is related that one day he 
climbed up one of the large pillars in the 
vestibule of the old Capitol. Some one 
asked him what he was doing. “I am writ- 
ing my name,” he said, “and I want to see 
if it will be here when I come to Congress,” 

This ambitious spirit, developed so early 
in life, carried him through Yale College 
with distinction and secured for him numer- 
ous political honors and eventually a seat in 
Congress for the two terms from 1831 to 
1835. In March of the last year he was 
made Judge of the Court of Appeals. 

He died in Louisville, April 17, 1871, in 
his seventy-eighth year, and was buried at 
his old home in Lexington, Kentucky. 

In all his relations in life, he brought 
credit to the honored name he bore and he 
ranks as one of Kentucky’s foremost jurists. 


JAMES SIMPSON. 


When the constitution of 1850 went into 
full operation, it not only vacated the office 
of every Judge in the state and substituted 
an elective for an appointive judiciary, but 
it provided for some radical changes in the 
law and in the practice of the courts. It 
was made the duty of the General Assembly 
to codify all the statute laws and to adopt a 
code of procedure in civil and criminal 


cases, 
Nothing like this had ever before been 
attempted in Kentucky and upon the new 
courts chosen ina new method devolved 
the duties of construing the new constitu- 
tion and deciding all the novel questions of 
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practice and of substantive right that grew 
out of the changed situation. 

Fortunately for the people of Kentucky 
they placed on the bench of their Court of 
Appeals men equal to the responsibility 
imposed upon them. 

Four Judges of the court were chosen at 
the election held in May, 1851, viz: 
James Simpson, Elijah Hise, Thomas A. 
Marshall and B. Mills Crenshaw. Judges 
Simpson and Marshall had been members of 
the court under the old constitution — 
Marshall having been Chief Justice and 
Simpson having been commissioned Associ- 
ate Justice on June 7, 1847. 

Prior to his service on the Court of Ap- 
peals, Judge Simpson had been for twelve 
years on the bench of the Circuit Court. It 
is said that not one of his decisions at wzsz 
prius was ever reversed by the Court of 
Appeals. No higher meed of praise can be 
paid to him than to say that in all respects 
he was worthy to fill the exalted office to 
which he was called. 

The advocates of an elective judiciary 
have great reason to congratulate themselves 
upon the men who have been honored with 
judicial position in Kentucky since 1850, 
and to the first Court of Appeals under the 
system is much of the credit due. Judge 
Simpson’s connection with the court for 
ten years after the constitution of 1850 
gave to it a conservatism and a dignity that 
well became a court whose history has been 
the pride of the Commonwealth. 

In the allotment of terms provided for 
in the new constitution, Judge Simpson 
drew the shortest term of office and there- 
fore became Chief Justice of the court. 
His first elective term of office expired in 
August, 1852, when he was again chosen 
for a full term of eight years, ending in 
August, 1860. During the last two years 
of this term 1858—1860, he was again Chief 
Justice by operation of the law. He de- 
clined to stand for re-election when his last 


+ 


term expired. 


For more than twenty-five years Judge 
Simpson served his state in judicial posi- 
tion. During all that time he enjoyed, to 
the full, the absolute confidence of his 
people, and he established a reputation for 
learning and ability that has made his 
opinions of the highest authority throughout 
the Union. The cases decided by him in- 
volve every branch of litigation then current 
and they are to be found in the official re- 
ports of Kentucky from 8 Ben Monroe to 
3 Metcalfe inclusive. 

His private life was as pure as his official 
life was spotless. 

He was born of good parentage, in Bel- 
fast, Ireland, on March 16, 1796. His 
father was aman of culture who was com- 
pelled by the misfortunes of his unhappy 
country to emigrate to America. He set- 
tled in Clark County, Kentucky, when his 
son James was very young. Here the 
future Chief Justice made good use of such 
educational facilities as the schools of the 
country afforded, but most of all he profited 
by the instruction he received at the hands 
of his honored father. 

Coming to the bar at an early age he repre- 
sented his district in each House of the State 
Legislature before his appointment in 1835 
to the office of Circuit Judge. Thencefor- 
ward he ranked as one of the ablest and 
purest jurists that the state ever had. 

After his retirement from the bench he 
took up the practice of law, at Winchester, 
Kentucky, where he died May 1, 1876, in 
his eighty-first year. 


ELIJAH HISE. 


When Chief Justice Simpson’s first term 
of office under the new constitution expired 
in 1852, Elijah Hise, as the Judge having 
by allotment the shortest time to serve, 
became Chief Justice for two years by oper- 
ation of the law. His term of service in the 
court was brief extending only from May, 
1851, to August, 1854. 





| Before he went on the bench, Judge Hise 
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had distinguished himself in the diplomatic 
history of the country by the treaty which 
he negotiated with Guatemala while he was 
minister to that country under President 
Polk. He had been sent to Guatemala to 
supersede a minister who had involved this 
country in some disputes with Great Britain 
over the proposed canal and_ British 
occupation of that region. He went to his 
post with instructions that practically tied 
his hands from opposing the plans of Great 
Britian. When once on the ground, he be- 
gan to study the situation for himself and 
with his characteristic foresight he per- 
ceived the immense advantage to the United 
States to accrue from building and controll- 
ing a canal across Nicaragua. 

In this he was nearly fifty years ahead of 
his people at home. Despite his instruc- 
tions, on his own responsibility he secured a 
treaty with the Central American States 
that gave to his country more than she has 
yet acquired after fifty years of misguided 
“ diplomacy.” 

When his treaty came before the authorities 
at Washington, it was pigeon-holed for fear 
of giving offence to Great Britian. 

Such a man was Judge Hise, quick to per- 
ceive, bold to act, and fearless to insist upon 
what he thought right. 

When his term of office expired in Au- 
gust, 1854, Judge Hise retired from the 
bench. Ten years later he was elected to 
the lower House of Congress and _ subse- 
quently re-elected, but his. death came on 
May 8, 1867, before he entered upon his 
second term. He was born on July 4, 
1801, in Pennsylvania. He was a man of 
great dramatic power, in fact, a born actor 
who would have distinguished himself on the 
stage, had he chosen that theatre of action. 

He was one of the foremost orators of a 
State that has been famous in that respect. 
His untimely death, at the beginning of 
what would certainly have been a long and 
useful career in Congress during a critical 
period of his country’s history, was the occa- 





sion of great sadness among his party asso- 
ciates. He was an unswerving Democrat 
whose voice in party councils and in the 
affairs of State was greatly missed by his 
friends for many years. 


B. MILLS CRENSHAW. 


When the term of Chief Justice Hise 
expired in August, 1854, Thomas A. Marsh- 
all again became Chief Justice as already 
stated, for two years. In August, 1856, B. 
Mills Crenshaw, the last of the four Judges 
elected in May, 1851, became Chief Justice 
and he continued to preside over the court 
until his death, which occurred on May 5, 
1857. 

Previous to his elevation to the bench he 
had served his district with signal ability in 
both houses of the State Legislature. His 
term of service in the court showed him 
to be possessed of the judicial temper and 
gained for him the admiration of the bar 
and the people of the State. 


ZACHARIAH WHEAT. 


The death of Chief Justice Crenshaw 
caused a vacancy in the office, which was 
filled by the election on June 15, 1857, of 
Hon. Zachariah Wheat. 

Judge Wheat had previously served on 
the Circuit Court bench for three years 
under the old constitution of 1850. He then 
declined re-election as Circuit Judge. 

His term of service in the Court of Ap- 
peals was little more than a year, during 
which time he presided over the court as 
Chief Justice. He was defeated for re-elec- 
tion because he espoused the cause of the 
American, or “ Know Nothing” party which 
had become very unpopular in the State. 

He was born in Bourbon County, Ken- 
tucky, of Virginia parentage, on July 26, 
1806, and died at his home in Shelbyville, 
Kentucky, after passing his seventieth year. 


HENRY J. STITES. 
Judge Henry J. Stites, the fourteenth man 
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to occupy the office of Chief Justice of the 
Court of Appeals of Kentucky, was born in 
Scott County, Kentucky, in 1816, and he 
died at his home near Louisville on the 3d 
day of April, 1891. When he was very 
young his parents removed to Christian 
County, where he grew to manhood. He 
was educated in the schools of that county 
and at an early age he engaged in mercan- 
tile pursuits but soon abandoned them to 
take up the study of 





twenty-four years on the bench of the Cir- 
cuit or Common Pleas Court. 

Many perplexing questions came before 
him while he was Judge of the Court of 
Appeals and his opinions are strong, terse 
and logical. Asa nist prius Judge he was 
par excellence. 

For nearly twenty years he presided in 
Louisville over the most important common- 
law trial court in the State and his conduct 

of the court secured 





law. Whenjhe was 
twenty-five years of 
age he was admitted 
to practice. 

In 1851, he was 
elected Circuit 
Judge by his circuit 
at the first election 
under the new con- 
stitution. So well 
did he acquit him- 
self of his duties, 
that in 1854, he was 
elected Judge of the 
Court of Appeals for 
a full term of eight 
years to succeed 
Chief Justice Hise. 
Under the law he be- 
came Chief Justice 
for the last two years 








a full and expedi- 
tious administration 
of justice. He had 
such an _ absorbing 
love of the right and 
was so intent upon 
administering it that 
he could never un- 
derstand the chagrin 
of a defeated litigant. 
Such was the judicial 
make up of the man. 
He abhorred all 
forms of trickery and 
chicanery. His in- 
fluence on the law- 
yers who practiced 
before him was per- 
haps more marked 
than that of any 
other man in Ken- 








of his term. 

His position in 
the conflict between 
the North and the South made it necessary 
for his safety that he withdraw to Canada and 
he was not a candidate for re-election. At 
the close of the war he returned to Ken- 
tucky, and took up his residence in Louis- 
ville. In 1867 he was appointed Judge of 
the Jefferson Court of Common Pleas to fill a 
vacancy and he was three times elected to 
the same position by the people. He retired 
from the bench in 1886, having served eight 
years in the Court of Appeals and nearly 


HENRY J. STITES. 





tucky since the 
days of Bibb. He 
inculcated and en- 
forced the highest ethics of the profession. 

His nephew and stepson, Henry Stites 
Barker, is now one of the efficient Judges of 
the Jefferson Circuit Court sitting at Louis- 
ville. 


ALVIN DUVALL. 

Hon. Alvin Duvall, elected Judge of the 
Court of Appeals in August, 1856, became 
Chief Justice in August, 1862, and served 
in that capacity until August, 1864, when 
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his term expired. He was a candidate for 
re-election but General Stephen G. Bur- 
bridge, then commanding the Federal troops 
in Kentucky, charged him with disloyalty to 
the Union, had his name stricken from the 
poll books and refused to allow him to be 
voted for. He even ordered the arrest of 
Judge Duvall, thus forcing him to leave the 
State and go to Canada. 

So great was the indignation in Ken- 
tucky over the intervention of the Federal 
troops in a state election, that ex-Chief Jus- 
tice Robertson was brought out in opposi- 
tion to the candidate of the military power 
and .triumphantly elected, though the 
voters of the district had only a few hours’ 
notice of his candidacy. 

After his teturn from Canada, Judge 
Duvall resumed the practice of law at George- 
town. In 1866 he was appointed reporter 
of the Court of Appeals and he removed to 
Frankfort. He edited and published the 
two volumes of Kentucky reports bearing 
his name under specially difficult circum- 
stances, the records of the courts having 
been destroyed by fire in the clerk’s office 
that year, with the exception of such 
opinions as were in Judge Duvall’s posses- 
sion and reported by him. 

In August, 1866, the election of the clerk 
of the Court of Appeals came on. This 
was the first state election after the Civil 
War and the Democrats throughout the 
State were aroused in a determined effort to 
regain their ascendency. Judge Duvall was 
put forward by them as their strongest candi- 
date and, despite the bayonet rule that had 
once prevailed against him (possibly, de- 
cause of it), he was chosen by an over- 
whelming majority of 50,000 votes. It took 
nearly thirty years for the Republicans of 
the State to recover from the effects of the 
defeat. 

After his term of office as clerk expired, 
Judge Duvall again took up the practice of 
law in Frankfort, being retained in many 
important cases before the Court of Ap- 





peals. He died in 1898, at the advanced 


.age of eighty-five years. 


In his person, Judge Duvall was a very 
small man, less than five feet in height. He 
had, however, a powerful voice and he was a 
most eloquent stump speaker. It is said 
that in one of his political canvasses, he had 
just finished a very strong appeal to the 
voters assembled at an old-time barbecue 
and had retired to the shade of a neighbor- 
ing tree to rest on the grass, when a sturdy 
six-footer rural citizen came up and after cir- 
culating around him slowly, said, “ Well, I'll 
be darned, if you ain’t the biggest man to be 
such a little one, that I ever seen!” 

In this estimate the people of Kentucky 
have agreed with the countryman. 


JOSHUA F. BULLITT. 


On March 20, 1861, the subject of this 
sketch was elected Judge of the Court of 
Appeals to fill a vacancy caused by the 
death of Judge Henry C. Wood. He had 
previously been a candidate for the same 
office in 1857, against Judge Wheat, but he 
had then been defeated by the narrow mar- 
gin of thirty-seven votes. 

In August, 1864, he became Chief Jus- 
tice of the court, but, along with Judge 
Duvall and many other prominent citizens of 
the State, he had incurred the displeasure of 
the military dictator then in power in Ken- 
tucky and he wasarrested and sent out of the 
State. 

He returned and resumed his place on 
the bench but after two or three weeks he 
was compelled by threats of execution to fly 
to Canada for safety. While he was absent 
and wholly undefended, the State Legislature 
under military pressure, on June 3, 1855, 
passed a joint resolution “addressing”’ him 
out of office. This is the only instance of 
the kind in the history of Kentucky. It 
could not have occurred in this case except 
for the passions of war and the despotic 
military power that had been imported into 
the State. 





———— 
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Judge Bullitt at the outset of the war had 
been an ardent Union man, but like many. 
southern born patriots, his sentiments 
changed when the schemes of subjugation 
and emancipation and arming the negroes 
came to the surface as “war measures.” 
For this he was proscribed by military 
power and in effect banished from his native 
land. 

When the passions of the war subsided, 
he returned to his 
home in Louisville 
and resumed the 
practice of law. In 
1871 he was made 
one of the commis- 
sioners to revise the 
Codes of Practice of 
the State. He has 
at great labor edited 
and annotated two 
editions of the Codes, 
and for years he was 
regarded as the best 
versed lawyer in 
Kentucky in matters 
of practice. Hedied 
at his home fear 
Louisville, in Febru- 
ary, 1898. 

Judge Bullitt came 
of a family that has 
long been  distin- 
guished in the annals 
of Kentucky. He 
was born on February 22, 1822. In the 
paternal line, he was descended from Capt. 
Thomas Bullitt, who in 1773, first surveyed 
a town site where Louisville now stands. 
On his mother’s side he was the grandson of 
Joshua Fry, one of the earliest citizens of 
Kentucky, the teacher of Chief Justice Rob- 
ertson and many other distinguished men of 
his day. 

Judge Bullitt was educated at Center 
College, in Danville, Kentucky, and at the 
University of Virginia. 





JOSHUA F. 








WILLIAM SAMPSON. 

After the removal of Chief Justice Bullitt 
from office, Governor Bramlette on June 5, 
1865, appointed his personal friend, William 
Sampson, to fillthe vacancy until an elec- 
tion could be held. At the ensuing election 
he was chosen by a close vote to fill out the. 
remainder of Judge Bullitt’s unexpired term. 
His views on the political questions of the 
day prevented him from becoming popular 
in the State. He 
was an able lawyer 
who had carved out 
his own destiny and 
had well qualified 
himself for the duties 
of his trying position. 
He did not live long 
enough to prove the 
full measure of his 
ability as a Judge. 
His health began to 
break down soon af- 
ter he went on the 
bench and he was 
compelled to leave 
Frankfort for his 
home in Glasgow, 
Kentucky, where he 
died on February 5, 
1866. 

Upon his death, 
ex-Chief Justice 
woaaeee Thomas A, Marshall 

was named to suc- 
ceed him and thus for the third time he came 
to preside over the highest court of the State. 





BELVARD J. PETERS. 


In August, 1860, Belvard J. Peters, then 
fifty-five years of age was elected Judge of 
the Court of Appeals of Kentucky. He 
served a full term of eight years and was 
elected for a second full term. When his 
last term expired in August, 1876, he de- 
clined to stand for re-election, and having 
passed beyond the allotted three score years 
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and ten, he retired to spend his last days in 
the home of his early manhood. 

The sixteen years of his service on the 
bench of the highest court of the State covered 
the most critical point in its history. The 
so-called “armed neutrality,” which the State 
at first adopted in the Civil War, proved 
wholly ineffectual for its protection. Its 
soil was invaded by first one force then 
another. When at last the Federal power 
gained the ascendancy, the most stringent 
war methods were resorted to and had Ken- 
tucky been a “ rebellious” State or a con- 
quered territory, it could scarcely have suf- 
fered more from military despots. 

When the actual clash of arms had 
ceased, there came the weighty problems of 
the reconstruction period, when the crum- 
bling institutions of the Southland were made 
to give way before the iron hand of a fate 
that had willed it so, and the citizens called 
on the judiciary for the protection of their 
lives, liberties and rights of property, more 
loudly than ever before. 

The growth of our civilization has through 
all time been gradual and the institutions 
that we boast of as the cornerstone of our 
liberties are the product of centuries of de- 
velopment. Not so the changed conditions 
imposed by the Civil War upon Kentucky 
and the South. Without time for adaptation 
to circumstances, the statesmen of the South 
were forced to accept a policy that their people 
knew not, and the courts of the land, where 
fortunes had been swept away and sacred 
contracts broken, were called on to lay aside 
all fear and favor and to dispense equal and 
impartial justice. 

That Belvard J. Peters was equal to this 
responsibility can be said without qualifica- 
tion. More than this cannot be said of any 
man. His ripened judgment, his purity of life 
and his integrity of purpose peculiarly fitted 
him for judicial service in times that try men’s 
souls. Sixteen volumes of Kentucky re- 
ports (from 3 Metcalfe to 12 Bush, inclusive), 
show his labors and his judicial fitness. 





He was twice Chief Justice of the court, 
1866-1868, and 1874-1876. 

Judge Peters was born in Virginia on 
November 3, 1805, in the dawn of the cen- 
tury, and he lived until its closing twilight, 
passing away in 1899, the oldest and the 
most venerated of Kentucky lawyers. 

It is not the purpose of these sketches to 
eulogize any of the honored men whose 
names are mentioned here. Even if it were 
it would be difficult to cull from Judge 
Peters’ long life of good works, special 
deeds for special mention. 

He was an able, just and fearless Judge 
and an upright citizen. 


RUFUS K, WILLIAMS, 


Rufus K. Williams was in August, 1862, 
elected from the western district of the 
State a Judge of the Kentucky Court of 
Appeals. He served a full term of eight 
years and by the Constitution was Chief Jus- 
tice from 1868 to 1870. 

He had long been prominent in the affairs 
of his section and in 1860 took part in the 
convention that nominated John C. Breckin- 
bridge for president. He was, however, op- 
posed to disunion and during the Civil War 
his sympathies were on the northern side, 
Though entirely free from bias, his opinions 
on questions of a political character coming 
before the court showed the tendency of his 
mind to sustain the measures of the domi- 
nant party in Congress. 

His dissenting opinion in Griswold v. 
Hepburn, (2 Duvall, )in which he upheld 
the constitutionality of the “Legal Tender 
Act” shows at once the bent of his mind and 
the force of his argument. 

He also dissented inthe case of Grigsby 
v. Breckinridge cited in the sketch of Chief 
Justice Robertson. 

His opinions are always vigorous and strong 
and headded much to the prestige of the court. 

After his term of office expired he left Ken- 
tucky and located in Utah. He was succeeded 
on the bench by Hon. William Lindsay. 
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LEAVES FROM AN ENGLISH SOLICITOR’S NOTE BOOK. 
IX. 
THE LADY OF THE MANOR. 


By BaxTER BoRRET. 


(Registered at Ottawa in accordance with the Canadian Copyright Act.) 


EADERS of The Green Bag will prob- 
ably have read in English text-books 
on real property something about the curious 
old feudal tenure of copyhold ; but no one 
who has not had personal experience of hold- 
ing manorial courts, and searching the an- 
cient rolls of manors, can appreciate what a 
store of interesting information is to be 
gathered in the process. For in manors 
whose records are properly kept, ancient fam- 
ily pedigrees, and the changes of ownership 
of distinct parcels of land can be traced back 
for centuries; and many a strange glimpse is 
afforded of local customs in the towns and 
counties of England. In theory a well kept 
manorial roll should provide the two great 
destderata of real property law reformers, a 
register of land and of title in one. But the 
rapacity for fees shown by stewards who have 
the custody of the rolls, and through whom 
alone devolutions of property, and changes 
of ownership can be transacted and recorded, 
and the diversity of customs of manors as to 
fines and heriots, and free bench (which cor- 
responds to widows’ dower) all have com- 
bined to make tenants desirous of enfranchis- 
ing their holdings, so that copyhold tenure is 
slowly but surely dying out. In every point 
of view it is an anachronism in the present 
day, and, no doubt, another generation will 
see the complete abolition of this very inter- 
esting old tenure. 

Part of the duty of the steward of a manor, 
who is usually a solicitor, is to hold period- 
ical courts, at which heirs and devisees, and 
purchasers of copyhold parcels are admitted 
by livery of seizin after surrender to the 
steward as representative of the lord or lady 





of the manor. At these courts a homage, or 
jury of copyholders, is sworn and they find 
facts, such as the death of a tenant, and the 
heirship of his customary heir, or the right 
of a widow to her free bench, all of which 
findings are duly recorded by the steward in 
his minutes of the court, and subsequently 
entered by him on the rolls of the manor. 
The court usually concludes with a dinner 
given by the lord or lady to the tenants, at 
which the steward presides. And here the 
fun, which has by no means been lacking 
during the holding of the court, really begins 
in earnest. Here are to be seen in all their 
glory the bailiff, the pound-keeper, the ale- 
taster, the crier, and other office-holders of 
the court, as also the small tenant-farmer, the 
oldest inhabitant, the youngest country yokel, 
and, as the feast closes, all ingloriously 
drunk. Here the student of ancient folk- 
lore, of county history, of local minstrelsy, 
can revel at pleasure, and pick up scraps for 
future development into county history. 

I well remember being asked by my old 
chief, to whom I served my articles in Lin- 
coln Inn, to accompany him one day into 
Berkshire, to assist him in holding a court, 
and entering up the minutes of the findings 
of the homage. The holding of this court 
had been rendered necessary, if I remember 
rightly, by the death of the lord, who had by 
will devised the manor to his widow; and, 
according to the custom of that particular 
manor, a fine had become payable by every 
tenant in respect of each parcel of his hold- 
ing, as an acknowledgment of fealty to the 
lady. I must not, even after the lapse of so 
many years, write a word which would betray 
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the identity of the manor, or of the beauti- 
ful widow who thus became the lady of it; 
surpassingly beautiful she appeared to me in 
her widow’s cap, and deep mourning attire ; 
I was young and susceptible in those days, 
and I candidly confess that her beauty, and 
the calm grace of her demeanor, made an in- 
delible impression upon me, as my chief and 
I sat at her hospitable board in the dining- 
room of the old manor house, previously to 
the holding of the court. I must not dwell 
on the amusing incidents attendant on the 
holding of the court, the beautiful simplicity 
with which the homage found all the facts 
which the steward directed them to find (I 
hope correctly) upon the most insufficient 
evidence. I remember there was one wit- 
ness whom I had to examine as to a claim of 
heirship ; when I asked him what was his oc- 
cupation or calling in life, he answered gran- 
diosely, “I call myself a publicity agent,” 
and, on my pressing for a rather more definite 
answer, his son enlightened my ignorance by 
cailing out, “the old ‘un is a bill poster.” 
After the holding of the court I was de- 
serted by my chief, who had accepted an in- 
vitation to. dine with the lady of the manor, 
(happy man!) and I was left to preside as 
his substitute at the tenants’ dinner held in 
the village inn. This was a trying ordeal for 
a young man unaccustomed to such a func- 
tion, for on me devolved the duty of propos- 
ing the customary after-dinner toasts, “the 
Queen,” “the Church” (responded to by the 
courtly old rector of the parish, who sat at 
my right hand and prompted me in the dis- 
charge of my duties). I proposed the health 
of the lady of the manor, with all the elo- 
quence I had at my command (pray remem- 
ber, reader, I was at a very susceptible age), 
after which the old rector retired, other 
toasts followed, and many songs, and the fun 
became fast and furious. My neighbor on 


my right hand now was the undertaker of 
the nearest county town, who had a small 
holding in the manor, and who regaled me 





with various grim stories incident to his call- 
ing in life. 

When I rose to go the undertaker insisted 
on walking with me to the railway station, 
where, as he told me he had to meet a corpse 
coming up from Bath, and he must not keep 
it waiting. Our conversation as we paced up 
and down the platform of the railway station 
waiting for the arrival of the train bearing 
his corpse up from Bath, left a vivid impres- 
sion on my memory. I must try to repro- 
duce it verbatim. 

“Well, sir, you did propose the lady’s 
health, fine sir; could not have done it bet- 
ter if you had been a hauctioneer selling the 
manor, sir.” 

“Thank you for the compliment, Mr. 
Mould. Lady B. is certainly a very beautiful 
woman, and one could not but be touched 
by the sight of such beauty stricken down 
with so heavy a sorrow so early in life.” 

“ Sorrow—ahem—well you see sir, you’re 
very young yet; but when you come to my 
years, and see all the ins and outs of life as 
I do, you will come to know that there are 
widows and widows. Lord, sir, there are 
some of them as thinks nothing of it, but 
just as to how they will look the first time 
they have to goto churchin their new mourn- 
ing. Not that I’d presume to say one word 
against Lady B. who paid for the funeral 
right down handsome, but she do seem to 
me a cool ’un.” 

“ Cool, what do you mean by cool, Mr. 
Mould? I own that her calm self-possession 
so soon after the sad event seemed to me 
marvellous, but I should hardly like to use 
the word ‘cool.’”’ 

“Ah! sir, you're buta very young man 
yet, sir ; now we as have to go into houses 
at times of bereavement, we gets to see be- 
hind the scenes, like, and comes to know 
the world. Now, would you believe it, sir, I 
am quite prepared to bet youa pair of black kid 
gloves that by this day twelve months she'll 
not be Lady B. at all but Lady D. instead.” 
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«“ T never bet, Mr. Mould, and it would 
seem heartless to make a bet on such a sub- 
ject. But no doubt you see more of the ins 
and outs of life than I do. Tell me what 
makes you so ready to offer such a bet?” 

“Well, you see it’s this way. I was on 
duty at the funeral, and as Lady B. was 
chief mourner, and rode next to the hearse, 
I was holding the door of the first mourning 
coach for her, when Sir George D., he stepped 
forward and offered her his arm, and I heard 
him say to her, ‘Oh, Lady B.’ he says, ‘if 
only I dared to hope.’ ‘Hush,’ says she 
quick like, ‘not to-day of all days, dear Sir 
George, but I shall be at home and all alone 
to-morrow afternoon,’ says she, and she gives 
him one look, and got into the mourning 
coach, and I shut the door and stepped up 
by the driver.” 

“Mr. Mould, Mr. Mould,” said I, “this is 
truly shocking. Who is Sir George D.?” 

“Don’t you know Sir George D., sir? 
You must be quite a stranger in these parts 
not to know Sir George D. Why, sir, he 
is an old soldier from Hindia, who has been 
as good as dead twice since he came back, 
and twice he’s been and disappointed me ; 
but I'll bet a pair of black gloves I'll have 
him yet, sir, before I give up my business. 
His house adjoins Lady B.’s at the end of 
the Park, and ought, by rights, to belong 
to it, as I have heard Lady B. say in her 
soft way before now, and he has £50,000 
in consols atop of that, and that’s what she’s 
after or my name is not Mould.” 

“Mr. Mould, Mr. Mould,” said I, “this is 
really scandalous. Do you mean to tell me 
that any lady, so soon after her bereave- 
ment—”’ 

“ You're but a very young man yet, sir; 
I could tell you something that would make 
you open your eyes a good deal wider still, 
sir. 

“Well, Mr. Mould, after what you have 
already told me, I do not think any- 
thing could shock me; but pray go on, un- 
less it is anything I ought not to hear.” 





«‘Oh, no, sir, there’s no harm in it, when 
once you gets to know what widows really is, 
sir, you won’t be shocked at nothing, sir. 
Well sir, after the funeral, as we was leaving 
the corpse in his last resting place, and I was 
walking before her to lead the way back to 
the first mourning coach, who should come 
up to her but Captain P.” 

“ Who is Captain P., Mr. Mould?” 

“Why, sir, you must be a stranger to 
Berkshire not to know Captain P. He be 
the handsomest, go-a-headest young man in 
the whole county, and lots of money he has, 
too, sir. Says Capt. P. to Lady B., for I 
was all ears for to hear what they was saying, 
‘Oh, Lady B.,’ says he quite soft. like, ‘if 
only I dared to hope.’ That’s what he said, 
sir, same as Sir George. I suppose it is the 
right way of putting it in the upper circles of 
society ; perhaps you knows, sir.” 

“No, really, Mr. Mould, I cannot say I 
do; but what answer did Lady B. give him? 
You won’t mind telling me, I dare say.” 

“« Hush,’ says she, quick like, same as be- 
fore, ‘not to-day of all days, Capt. P.; be- 
sides—besides—I have already promised Sir 
George, and he must come first you see—but, 
I think, perhaps, Capt. P., in five years’ time, 
or perhaps in three, if you do not mind wait- 
ing that time for me,’ says she; and with 
that he bows very low, and hands her into 
the carriage, and I shut the door, and went 
back to see the corpse made all comfortable- 
like in his last resting place.” 

“Mr. Mould, Mr. Mould, I cannot bear 
any more. Ah, here comesthetrain! I must 
try to forget all you’ve told me. Good 
night.” 

“Good night to you, sir. Lord bless you, 
sir, when you’re as old as I am, you'll know 
what widows is, sir.” 

Ten years later on I met my old chief in 
Lincolns Inn, and ventured to ask him if Lady 
B. was still lady of the manor, and he the 
steward. 

“TI am still the steward, but Lady B. is 
now Mrs. P., the wife of Major P.; he was 
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the most dashing man in the county when he 
married her, the year after Sir George B. 
died, who married her soon after her first 
husband’s death. But I hear the Major is 
now a martyr to gout, and there is no know- 
ing how long he may live. He owns the 
beautiful estate just adjoining the old Manor 
Park; the whole forms the most perfect 
property in the county of Berkshire.” 

“And is the Major’s wife as beautiful as 
ever?” 

“ The handsomest lady in the whole county, 
Mr. Borret. Her portrait was in the Royal 





Academy last year, and was considered a 
masterpiece of portrait painting. If the 
Major should die, one cannot, of course, say 
what may happen ; but as long as she is lady 
of the manor I shall hope to be steward.” 

“ And are you yourself still as determined 
an old bachelor as ever, sir?” I asked. 

“Yes, verily and by—I was going to say 
my catechism; I mean to remain a bachelor, 
by the help of Providence, until the time 
comes for me to render the account of all my 
stewardships.” 





THE LAW OF THE CHINAMAN.: 


Though a man with a sharp sword should cut one’s body bit by bit, let no angry thought arise, let the mouth 


speak no ill word.—Fo-sHO-HING TSAN-KING. 


O natural has it become, says the Law 
Times, to treat everything connected 
with the Celestial Empire as either comic or 
semi-barbaric, that the denizen of Pump Court 
will start and rub his eyes when he hears from 
the latest authority that, in many respects, 
the Chinese penal code is superior to the Eng- 
lish system. Mr. Alabaster’s work comes 
as a most refreshing change from the too 
often dry and dreary pages which the legal 
reviewer is commended to scan from year’s 
end to year’s end. A book which trans- 
ports one from the musty cloisters of statute 
and case law into an atmosphere of quaint 
customs and breezy anecdote, shot through 
and through with the golden threads of even 
justice, demands a broader treatment. than 
the heading “ Law Library” would warrant. 
Legal practitioners are few and far between 

in China ; in fact, it can hardly be said that 
there are either counsel or solicitors. A 
semi-official class exists who solve the more 
difficult forensic problems ; they are called 
shih t. The tat shu must be a brave set of 
men ; they qualify for drawing up petitions, 


! Notes and commentaries on Chinese Criminal Law, 
By Ernest Alabaster, Barrister at law, London, Luzae 
& Co, 





but the work is fraught with danger. One 
poor old fellow of seventy got three years’ 
transportation for drawing up five petitions. 
Advocacy is equally risky; a scholar was 
sentenced to two years’ imprisonment and 
eighty blows from the heavy bamboo for try- 
ing to reduce a criminal’s offense from mur- 
der to manslaughter. Chinese apathy when 
some villainy is being done is largely due to 
fear of the law, which says that “persons 
must not interfere unless they have a right 
to do so by reason of relationship.” 

The code is an effectual check on judicial 
and forensic genius. The duties of the 
Judge are confined to determining the facts 
and the article of the code they agree with. 
Thus the sentence is fixed without variation to 
begin with, and any civcumstances attenuantes 
are considered by the Judiciary Board at 
Peking, to whom the great majority of capi- 
tal sentences are referred for revision every 
autumn. The list of those whoshould by 
right be executed is then submitted to the 
Emperor, who decrees their fate in a curious 
way. The names are written on a large 
sheet of paper, those being considered less 
guilty being placed near the corners or the cen- 
tre. The Emperor than draws a vermillion 
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circle on the paper, and those whose names 
are traversed by it are doomed. The rest 
go forward to the next list, and if they are 
lucky enough to escape the red for three 
years they are free. 

People who growl at having relations 
would not survive a week in China. There a 
man is blessed with ramifications of relations 
in every direction and when he wants to hit 
his enemy over the head he has to stop and 
consider how it will affect this vast army of 
kindred if the law descends upon him. He 
has at least half a dozen mothers to begin 
with ; there is his father’s chief wife, the 
wife who bore him, the other wives (if any), 
the mother who brought him up, the step- 
mother, the wife of the relative whose heir 
he becomes, the mother-in-law, and so on. 
In the five degrees of relationship there can 
be altogether 100 souls. 

Here is a curious instance of the way the 
system works in the case of a parent. A 
father was bribed to hush up the murder of 
a son. Another son revealing it, the father 
was excused, and the wretched youth 
heavily sentenced for bringing his father 
into danger of the law. Again, a woman, 
tired with reaping, slipped and caused her 
father-in-law to hurt himself. By special 
favour she got off with a fine in lieu of a 
bambooing and three years’ transportation. 
It is interesting to know that to kill one’s 
mother-in-law involves a heavier penalty than 
to kill one’s wife—“a possibly wise provision ” 
sententiously remarks our commentator. 

The relation of master and pupil is a very 
important one. Thus a Chinese Squeers 
may not whack his scholars to death, nor is 
it right to knock a clumsy apprentice over 
among the pots and pans, and even a priest 
may not cast a stone at a sniggering dis- 
ciple. The apprentice is free at the end of 
his term, but the other two relationships en- 
dure unto the end of mortal existence ; 
possibly further, since the arm of Chinese 
law extends into the land of shades as we 





shall see later. 





A lunatic may become a great nuisance 
to his numerous relatives by involving them 
in his vagaries, nor does his irresponsible con- 
dition always helphim. _ If he drowns himself 
in the sacred waters of the Palace Lake or 
the Imperial City moat, his relatives will 
catch it, unless it can be proved that he fell 
in by accident. Lunacy is no defense, 
although the circumstances are carefully 
considered and the sentence is mitigated in 
proportion ; but the curious effect of rela- 
tionship is shown in the following case: A 
son trying to prevent a lunatic brother from 
beating his father, accidentally killed the 
latter. The lunatic suffered the “lingering 
death” (slicing to pieces), and the other 
decapitation subject to His Majesty’s pleas- 
ure. Guns kept handy for burglars may 
lead to trouble. Li Yung-ch’ing mistook 
his father for a night-robber and shot him: 
result, decapitation. 

Suicides have given rise to most curious 
complications. A man sent his wife (man- 
like) to dun an elder brother for a debt. 
The work was thoroughly done; failing 
with tears and torrential abuse, she passed 
on to beating her head against the wall and 
charging him with doing it, thence to smash- 
ing his best china and strangling his chil- 
dren. Thereafter entered friends of the 
brother, who continued the process by cook- 
ing and eating his goldfish and washing 
them down with his solitary jar of wine. 
Whereat the debtor went forth and hanged 
himself, and the brother, being held respon- 
sible, was sentenced to strangulation. The 
wife escaped with a fine, but the friends paid 
two hundred blows apiece for their im- 
promptu meal. 

A thief who hid under a lady’s couch to 
avoid pursuit, so frightened the occupant 
that she promptly killed herself, for which 
the thief was transported for three years. 
The lady, as a reward for her nobility 
of mind, received a posthumous tablet. 
If a wife assists her husband to cut his 
throat, the law will send her after him with- 
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out delay ; and the unwary scion who is even 
hoodwinked into helping the dread mother- 
in-law to end her days will incur the extreme 
penalty of slicing to pieces. “A life for a 
life” is a stern principle in Chinese law, and 
if a father murders a whole family his inno- 
cent children may have to suffer. In grave 
cases of treason male relations are either 
decapitated or mutilated to prevent continu- 
ance of the family. 

It is interesting to learn that biting to 
death and burying alive are by no means 
the worst forms of murder; in fact, one 
solicitious husband who cheerfully buried 
his wife alive at her request because she 
suffered so with her corns—no doubt an 
aggravated complaint among Celestials—re- 
ceived a very mild sentence. Even a Celes- 
tial Bluebeard who drove three wives to 
suicide, burnt a fourth with red hot irons, 
and cut a steak from a fifth to eat with his 
wine, was legally only liable to strangulation 
subject to revision ; so a special decree had 
to be issued for his immediate decapitation. 
Why not slicing to pieces, we wonder. 

A good deal depends upon the kind of 
weapon used. A sharp instrument is worse 
than a ten-pound club, but “eye-outscoop- 
ing,” as AEschylus terms it, takes prece- 
dence of either. To butt your enemy on the 
nose is an assault only, but it may involve 
bambooing and a year’s hard labour. 

Punishments to fit the crimes are very 
carefully arranged and classified. The se- 
verest capital punishment is slicing to pieces 
and extinction of the family. It is called 
“lingering death,” but in reality the third or 
fourth cut is made fatal. The punishment 
is really aimed at the offender’s existence in 
the spirit world. In common with all 
Orientals, the Chinese believe that they in- 
habit an ethereal body after death, and that 
this tenement can be injured by a sharp in- 
strument. Hence the chopping up of the 
physical body so injures the doppel-ganger 
that he is unrecognizable even beyond the 
grave. This isa subtle refinement our crimi- 





nal law has not yet attained to. The offender 
does not escape his posthumous disgrace by 
committing suicide ; his corpse is sliced up 
just the same. When a merciful brother 
buried a matricide alive to evade the penalty, 
the court had him dug up and sliced. 

The feelings of departed spirits are also con- 
sidered. Mrs. Wang slew a virtuous son 
who expressed his disapproval of her im- 
proper tastes. Clearly the son could not 
wish his mother to be hanged, and so, out of 
respect for his feelings she was merely sent 
to Tartar slavery. 

It is further believed that the departed 
spirits subsist on the aroma of wine and 
pork offered by the sorrowing relatives. 
Hence, in order to stamp out a very perni- 
cious entity, not only is the body sliced, but 
the relations, whose duty it is to sustain the 
spirit’s life with these offerings, are exe- 
cuted, or, if under age, emasculated. 

As a torture: the only legal instruments 
are a kind of “Boot” and a finger screw; 
their use is strictly regulated. Some illegal 
tortures are occasionally used as deterrents 
in cases of exceptional atrocity. 

In spite of the evils of the “responsible” 
system, the complications and injustices . 
caused by fine distinctions, relationship, etc., 
and some undoubted absurdities, there is 
much to admire in the system as a whole. 

Mr. Alabaster declares that the Code is 
“infinitely more exact and satisfactory than 
our own system, and very far from being the 
barbarous, cruel abomination it is generally 
supposed to be;” it is inherently consistent, 
and capital sentences are, in the majority of 
cases commuted by the process of revision 
described. The cases quoted will certainly 
not convey the impression of even-handed 
justice, but some of the worst in the book 
have purposely been selected. It is in the 
very effort to combine law and justice that 
the immense number of distinctions are 
drawn which in many cases defeat the end 
in view. It is in the broad results, however, 
that the value of a system is proved, and we 
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have it definitely stated in this work that 
“there is far greater security for life and 
property in the majority of Chinese towns 
and villages than in our metropolis.” 

Thus we can afford to respect and even 
learn from Chinese law. An “evolved pro- 





duction of 4,000 years,” it has developed 
slowly and steadily to suit the growing needs 
of the people, and it is remarkably similar 
to Roman law, on which our own system is 
based. 





TRUTH IS STRANGER THAN FICTION. 


THE GREAT SMYTH CASE. 


COMPILED FROM VaRIOUS SOURCES BY LAWRENCE IRWELL. 


HE celebrated Tichborne case is prob- 
ably familiar to most readers of The 
Green Bag; but the Stapleton Estates case, 
which resembled it in three important par- 
ticulars, is by no means so well known. Both 
undertakings had the same object in view ; 
both had an untimely end, and the chief actor 
in each met with a well-merited punishment. 
The great Smyth case occupied the atten- 
tion of Mr. Justice Coleridge (the Lord Cole- 
ridge recently deceased) and a special jury at 
the Gloucester (England) assizes from the 
8th to the 11th of August, in the year 185 3, 
and from the strange evidence tendered, and 
the extraordinary termination of the proceed- 
ings, the trial will always be regarded as one 
of the most remarkable in English legal his- 
tory. The action was to recover possession 
of the Stapleton estates, worth more than 
£20,000 a year, and was brought by a man 
styling himself “ Sir Richard Hugh Smyth, 
Baronet,” against the person in possession of 
the property, whose name I do not know. 
(Let me here state that the following account 
of this extraordinary trial has been derived 
from so many different sources, that I am 
only able to vouch for the accuracy of the 
important facts, and not for the details, al- 
though I believe that even the minor points 
are correctly stated.) 
In order that my readers may grasp the 
gist of the case, I commence by giving a 





brief outline of the Smyth family, showing 
the grounds upon which the plaintiff sought 
to establish his claim. 

Sir Thomas Smyth, of Stapleton, Glouces- 
tershire, died in 1800, possessed of the Sta- 
pleton estates. He left four children, Hugh 
Smyth, John Smyth, and two daughters, one 
of whom married a Mr. Upton and the other 
a Colonel Way. 

Sir Thomas Smyth devised the property to 
his eldest son Hugh for life, and if he died 
childless, then to John, upon the same terms, 
and if he also died without children, then to 
the two daughters successively, and their 
children. John died without leaving a fam- 
ily, and Hugh, although known to have been 
married twice, was also believed to have left 
no issue; the property, therefore, went to 
the child of one of Mr. Thomas Smyth’s 
daughters under the terms of the above- 
named will. Suddenly, however, and, of 
course, unexpectedly, the owner was surprised 
to find his title challenged, by the plaintiff, 
who claimed to be the son of Hugh Smyth, 
and who sought to establish his right on the 
ground that Hugh Smyth was married to his 
mother—a Miss Vandenburgh—in Treland, 
in 1796. 

If this story were true, the plaintiff was 
undoubtedly the person to whom the estate 
belonged. 

The story related in court amounted to 
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this: Hugh Smyth was married on the 19th of 
May, 1796, to Jane Vandenburgh, a daugh- 
ter of Count Vandenburgh, at the residence 
of a Mrs. Bernard, afterwards the Countess of 
Brandon. The great Irish rebellion at just 
that time breaking out, the Countess of Bran- 
don and two of her friends, the Marchioness 
of Bath and Mrs. Jane Smyth, came to Eng- 
land and went to reside at number 1, Royal 
Crescent, Bath (Somersetshire).- For some 
unexplained reason, Mrs. Smyth left her 
aristocratic acquaintances, and removed to 
Warminster, to the cottage of a poor carpen- 
ter named Provis, where, after the birth of 
the plaintiff, she died, the child being left in 
the care of a woman named Lydia Reed. 
During early childhood, the boy was sent to 
local schools, and afterwards to Winchester 
College, where the payments on his behalf 
were made by Sir Hugh Smyth’s butler, a 
man named Grace. Now, according to the 
plaintiff's story, Grace falsely reported to Sir 
Hugh that his son (the plaintiff) died in 
1814. At about that time the Marchioness 
of Bath gave the plaintiff £1,500, with 
which he started to travel, and remained on 
the European continent, without visiting 
England for the twelve years from 1814 to 
1826. When the Marchioness handed him 
the money, she told him that her steward, 
Mr. Davis, at Warminster, had a quantity of 
property belonging to his (the plaintiff’s) 
mother, consisting of her Bible, pictures and 
jewelry, which might be of great use to him. 

On his return to England he found that 
his father was dead, and his uncle, Sir John 
Smyth, was in possession of the family es- 
tates; but, strange to say, the plaintiff, al- 
though without means, did not think it worth 
while to make himself known, or claim his 
birthright; on the contrary, he travelled 
about the country, lecturing on education, 
under the name of Dr. Smith. In those 


days in England anybody who liked might 
call himself “doctor,” without being ridiculed, 
much as it is in some of the States at the 





This point must be borne in 
mind, as according to the plaintiff’s own ad- 
mission, Smith was an assumed name, and a 
man who has deliberately passed for a long 
period under one assumed name may not be 


present time. 


very particular about using another. How- 
ever that might be, one point was clear, viz : 
that, although he was without means, he did 
not ask for the £20,000 per annum to which, 
according to his own story, he was legally en- 
titled. The lecturing business continued 
until 1835, and while the plaintiff was con- 
tinually travelling about the country, he 
neither went to see his uncle, nor to secure 
the articles in the possession of Mr. Davis 
at Warminster. 

Ascertaining, in 1838, that Mr. Davis was 
dead, he went and saw Mr. Provis, in whose 
house he was born. The following is the 
plaintiff's own description of their last in- 
terview: “I then saw old Mr. Provis, who 
was living at Frome (Somersetshire). I had 
some words with him for obstinately refusing 
to give me any information concerning my 
mother. He said he would say nothing fur- 
ther. I was taken away from his house at 
so early a period of life that he never troubled 
himself any further. I had seen him several 
times before. This was the last interview. 
He seemed to draw back. I used some hard 
expressions, and he struck me with his stick 
on the head. I told him it was the last time 
I should call upon him. He had struck me 
and had no right to do so. I put him down 
in achair. The words I used were: ‘ How 
dare you strike me?’ I was going away 
when he called me back, took me upstairs to 
his bedroom, opened his bureau, and gave 
me the Bible and the jewelry. A large 
picture, said to. be that of my father, hung 
in the room below. He also asked me to 
pledge my word that I would follow his 
directions. I assured him that I would. He 
then gave into my hands a bundle of papers, 
sealed up, with directions to take them to 





Mr. Phelps, a solicitor, at Warminster. I 
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then left him and never saw him more. I 
brought the Bible and jewelry away without 
opening them.” 

From this interview with old Provis in 
1838 till 1852, the plaintiff made a preca- 
rious livelihood by lecturing and what he 
named “teaching,” and it seemed then to 
have occurred to him that the time had ar- 
rived when he should claim his property and 
title, and to accomplish this end the action 
was brought. 

I have been unable to ascertain the name 
of the plaintiff's counsel, but Sir Frederick 
Thesiger, afterwards Lord Chancellor 
Chelmsford, appeared as the leading counsel 
for the defendant. 

At the trial the plaintiff gave evidence as 
stated above, and also produced two remark- 
able documents, one dated the 27th of Janu- 
ary, 1822, the other the 1oth of September, 
1823, both purporting to have been signed by 
Sir Hugh Smyth, and sealed with his seal. 
The object of these documents was to prove 
that the plaintiff really was the rightful heir. 
He also produced in court an old Bible which 
he swore was the identical one handed to him 
by Mr. Provis at the last interview in the 
year 1838. It had on the title page the 
name “ John S. Vandenburgh,” and also con- 
tained the certificates of Mrs. Smyth’s mar- 
riage in 1796, and the plaintiff's baptism in 
1797. He explained that the Bible had been 
his maternal grandfather’s, and that his 
mother’s maiden name was “ Vandenburgh.” 
He also produced a miniature portrait of his 
mother, four gold rings, and two brooches, 
also supposed to have been her property. 
One ring was engraved with the initials “ J. 
B.,” suggested to be those of Jane Bernard, 
afterwards Countess of Brandon, and one of 
the brooches with the words “ Jane Godkin.” 
This was the jewelry sworn by the plaintiff 
to have been handed to him by old Provis in 
1838. The deeds of 1822 and 1823, and 
the certificates of marriage and baptism, 
were witnessed by several persons, all of 
whom were dead, and the first day of the 





trial was taken up in proving the authen- 
ticity of the signatures. The evidence, as a 
whole, seemed to be somewhat in the plain- 
tiff’s favor. How he must have chuckled 
as he heard one reputable witness after an- 
other innocently substantiate his awful lies! 
When he had completed his extraordinary 
story, and had produced the above-mentioned 
articles in support of it, Sir Frederick 
Thesiger commenced his cross-examination, 
the object of which was to prove that the 
plaintiff was the son of old Provis, the car- 
penter, and that his claim was a fraud from 
the beginning to the end, all the articles 
produced in support of it having been pur- 
chased by him for the purpose of being 
palmed off as family relics. The plaintiff 
stated that he had written a letter to Lady 
Caroline Thynne, in which he stated that he 
had in his possession a mourning ring with 
the inscription, “ In memory of Jane, wife of 
Hugh Smyth, Esquire ; married May, 1796; 
died February, 1797.” 

Sir Frederick Thesiger: “Where is that 
ring?” 

Plaintiff: “In the box.” 

“Find it, sir.” 

The plaintiff opened a ring box, but it was 
empty, the ring having disappeared. 

“When did you see it last?” asked Sir 
Frederick. 

“IT do not remember,” was the plaintiff's 
reply ; but upon being pressed, he said that 
he had seen it last at the office of his solic- 
itor. 

Sir Frederick then tried the witness upon 
the question of education. He spelt “vicis- 
situdes ” with one “s ;” “ Lord Knox,” “ Nox ;” 
“rapid ” with two “ p’s ;” “ whom,” “whome.” 
The most important part of the spelling test, 
however, was when he was asked to spell 
“set aside,” which he gave as “sett asside,” 
this being the way in which the same words 
were spelt in the document of the roth of Sep- 
tember, 1823, which the plaintiff alleged was 
written by Sir Hugh Smyth. A curious in- 
cident, indeed, that two persons, with an in- 
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terval of thirty years intervening, should 
both spell two words in exactly the same 
way, and both be wrong! 

The picture, which was alleged to have 
been that of Sir Hugh Smyth, which was 
hanging up at Provis’s house, was produced in 
court and carefully examined, and it turned 
out that it had always been understood to be 
that of John Provis, the old carpenter’s son. 

The plaintiff was now asked if he was 
married at St. Michael’s Church, Bath, on 
the 9th of October, 1814, to Mary Ann 
Whittick, in the name of Thomas Provis. 
This he positively denied. Some questions 
were then put to him respecting the seals on 
the alleged deeds of 1822 and 1823, but 
nothing of any great importance was elicited. 

How the case might have ended in the or- 
dinary course of events, nobody can tell, but 
a very unusual incident happened on the 
third day of the trial. With the single ex- 
ception of the sudden collapse of the Osborne- 
Hargreaves libel suit, when the Messrs. Ben- 
jamin’s letter was received by the Judge, it 
has probably no parallel in legal history. 

It will be recollected that the plaintiff in 
the action had sworn that among other things, 
he had received from old Provis, in 1838, a 
brooch, with the words “Jane Godkin ” en- 
graved upon it. On the last day of the trial, 
a telegram was handed to Sir Frederick 
Thesiger. After reading it, and still holding 
the paper in his hand, addressing the Judge, 
he said: “My Lord, I have just received a 
telegram from London of the greatest im- 
portance ;” then, turning to the plaintiff, who 
was on the witness-stand (called in England 
“the witness box”), he said: “ Did you on 
the 19th of January last, apply to a person 
at 361 Oxford Street, London, to engrave a 
ring with the Brandon crest and a brooch 
with the words ‘ Jane Godkin’?”’ 

There was a breathless silence in court, 
and all eyes were fixed upon the plaintiff. 
He was, in a moment, an altered man. All 
his assurance had vanished, and, in a falter- 
ing voice, he answered, “I did, sir.” 





This admission brought the trial to a close, 
and the plaintiff stood before the world as a 
self-convicted impostor. 

The plaintiff's counsel, of course, withdrew 
from the case; the Judge ordered the plain- 
tiff’s arrest, and later in the day he was 
charged before a magistrate with forgery, 
and committed for trial. Thus ended one of 
the boldest tricks ever attempted to defraud 
a family of its property. The reader may 
perhaps be curious to hear the sequel to this 
remarkable trial. 

At the Gloucester Assizes, in April, 1854, 
the plaintiff in the above-mentioned case was 
charged with forging the document dated 
1823. The trial took place before Mr. Rus- 
sell Gurney, who presided as Judge, Mr. 
Justice Talfourd having suddenly died on 
circuit in the midst of his judicial duties. 

Mr. Moring, a seal engraver, of Holborn, 
London, was called, and stated that in De- 
cember, 1852, the prisoner employed him to 
engrave a seal from a pattern with which he 
furnished him. The correct motto was “ Qui 
Capit Capitur,” but by a mistake the words 
were engraved “Qui Capit Capitor,” the “o”’ 
in the last word being an error for “u.” 
That this was the seal which was used by the 
prisoner for sealing some of the documents 
produced in evidence by him, was clear, as 
the same mistake in spelling appeared on the 
wax seal. Mr. Moring further stated that 
there had been an alteration in the method 
of engraving seals within the previous four 
or five years, and the seals upon the docu- 
ments produced by the prisoner, and which 
he alleged had been sealed thirty years be- 
fore, had been sealed with a seal made in the 
latest style. It further transpired that the 
prisoner had had the audacity to call upon 
Mr. Moring and ask him not to give any in- 
formation about the engraving of the seal. 
Rogues so herd with rogues that they do 
not know an honest man when they see one. 
It was evidently thus with this defendant. 

The next witness was a Mr. Cox, a jew- 
eller of 361 Oxford street. It was from 
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this gentleman that the telegram came 
which brought the civil action to such an 
abrupt termination. Having read in the 
newspapers that the plaintiff in the Smyth 
case had referred to a mourning ring, and 
had sworn that it had the inscription, “In 
memory of Jane, wife of Hugh Smyth, 
Esquire, married May, 1796; died February, 
1797,” Mr. Cox thought it his duty to com- 
municate with the legal advisers of the 
Smyth family, as he recollected engraving a 
ring, “ Mary, wife of Sir Hugh Smyth; m. 
1796; d. 1797.” Had this ring been pro- 
duced in court, it would, of course, have at 
once stamped the case as a fraud, in con- 
sequence of the substitution of the name 
“Mary” for “Jane,” and describing Hugh 
Smyth as “Sir” at a time when his father 
was still alive. It can easily be understood 
why this ring was not forthcoming at the 
trial. Mr. Cox had also engraved for the 
defendant the words on the brooch, “ Jane 
Godkin.” The brooch, like the ring, was 
therefore a “relic” of recent date, manu- 
factured for the purpose of imposing upon 
the Judge and misleading the jury. But 
perhaps the most crushing piece of evidence 
related to the old family Bible, of which the 
prisoner had made so much, and which he 
had positively sworn was taken by old Provis 
out of his bureau in his bedroom and handed 
to him (the defendant) in 1838. It ap- 
peared from the evidence of a bookseller, 
whose place of business was next door to Mr. 
Moring, in Holborn, that he had purchased 
from a Mr. Vandenburgh an old Bible, and 
that the prisoner had bought it of him in 
February, 1853, only six months before the 
trial, and Mr. Vandenburgh proved that the 
Bible itself had belonged to his deceased 
father, and that the words on the title page, 
“ John S. Vandenburgh,” were in his father’s 
handwriting. 





As to the prisonor’s identity. His sister 
was called, and proved that he was her 
brother, Thomas Provis, the son of old 
Provis, the carpenter, and that he was mar- 
ried in her presence to Mary Ann Whittick 
at St. Michael’s Church, Bath, in 1814, and 
that the portrait which the prisoner had de- 
clared to be that of Sir Hugh Smyth, hung 
for years in her father’s house, and was, in 
reality, a likeness of her brother John. 

Other evidence was produced to prove 
that the documents of 1822 and 1823 could 
not possibly be genuine, as both the parch- 
ment and the ink showed that they were not 
of the age alleged. 

The defendant had made a great parade 
of the Vandenburgh Bible ; but, evidently to 
his horror, another Bible was now produced, 
in which was an entry of his marriage with 
Mary Ann Whittick zz his own handwriting. 
The boldness of some impostors almost 
passes credulity. This one had actually 
sworn at the trial of the civil action, that 
such a marriage had not taken place! 

The prisoner was not represented by 
counsel, but conducted his own defense, 
cross-examining the witnesses for the pros- 
ecution with some ability. The statement 
that the previous trial had cost the Smyth 
family nearly seven thousand pounds seemed 
to cause him much pleasure. He made a 
long speech in his defense, and raised what 
he evidently imagined was a novel question 
of law, viz: that a man could not be con- 
victed of forging the name of a deceased 
person. The Judge ruled against him upon 
that point, and the jury, after a few minutes’ 
deliberation, found him guilty, and he was 
sentenced to twenty years’ transportation— 
that system of punishment for long term 
criminals being then in vogue. 
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FACETIZ. 


A Lonpon lawyer had been examining a 


mine in Cornwall, and while coming up the 
shaft saw a friend, who was a venerable clergy- 
man, standing at the top watching his progress. 
“Doctor,” said the lawyer, “as you know all 
things from the surface to the centre, pray can 
you tell me this: How far is this pit from the 
other one in the infernal regions?” “Well, I 
can’t tell you the exact distance in miles,” said 
the clergyman, “ but, if you let go your hold, 
you'll be there in a minute.” 


GENERAL Benjamin F. Tracy, ex-Secretary of 
the Navy, was once trying a case in the City 
Court which involved the liability of a provision 
dealer for unwholesome pork. The point at 
issue turned upon trichinosis, and the word was 
bandied about by counsel and scientific experts. 
The most interested auditor was an old court 
officer who listened to all the arguments, espe- 
cially to those of the General. 

“‘ Oh, but that was an instructive spache, Gen- 
eral. Oiknew that pigs were unhealthy animals, 
but I never knew they had tricky noses before.” 


“T’p like to marry a lawyer.”—‘ What for, 
Arabella ?”—“ He wouldn’t argue with me.”— 
“ How do you know ? ”—“ Lawyers never argue 
without a fee in sight.” 


JupcE: “ Prisoner at the bar, have you any- 
thing further to state in your defence? ” 

PrisoNER: “No, your honor, I only ask you 
to deal with me as you would with yourself if 
you were in my place.” 


OnE day the President of the French court, 
gathering the votes of the Judges, and coming 
to ask that of a Judge who had been asleep, the 





latter starting out of his doze, and not yet quite 
awake, answered that his opinion was that “ the 


man should be beheaded.” “But,” said the 
President, “the case before us is about a 
meadow.” ‘ Let it be mowed then,” was the 


sleepy rejoinder. 





NOTES. 


UNFORTUNATELY the client’s estimate of the at- 
torney too often depends upon the result of the 
suit. An able and conscientious lawyer once tried 
a case with his usual care and ability. Everything 
pointed to a verdict in his favor, and as the jury 
retired, he inquired of his client, ‘‘ Are you sat- 
isfied ?” 

“ Perfectly,” was the reply. ‘“‘ Daniel Webster 
himself could not have done better.” 

The jury returned a verdict for the other side. 
Not many days after the disappointed litigant 
met a friend who inquired, ‘“‘ What was the cause 
of your losing your case the other day?” 

“Oh! a natural one,” he replied. “ Ihad a fool 
for a lawyer.” 


THE following is an accurate and exact copy 
of a letter received at the pension office in 
Knoxville, Tenn. It tells its own tale of woe, 
and it is to be hoped brought the money held 
back by the Government : 

VicksBURG Miss May 4 1900 

GOVERNMENT: 

I still inform you of the Remainer of my pen- 
sion 1899 December 4 $12 dol please send me 
it No 117034 I ought had my money the way I 
was done 

Eliza McGill 
Government it is hard for me to be percuted 
and flicted to death in the of name of the Govern- 
ment and cant get my money it is hard any 
treatment of the Government to a poor widow 
woman that is Been Murdered and even dubteem 
on in December and no money to pay doctor 
bills to waite on me and I am kept out of my 








ae Bes. Sax ee 


oe ee ee es 





432 The Green Bag. 





money I did and I am deaf in my Ears by my 
head being Bursted open and broked and noth- 
ing for being flicted like I am I claim damage I 
do Government I have tryed to help myself and 
I am Broked down by the name of Government 
Eliza McGill. 


Tue remarkable role played by the oath in 
the mental and social make-up of the Moham- 
medan, as also its importance in legal processes 
of the Orient, is known to all Eastern travelers. 
In the Mittheilungen, published by the German 
Palestine Society, Bruno Hentschel reports a 
singular incident that recently occurred under 
his own eyes in Jerusalem, and that throws a 
characteristic light on the processes of Turkish 
law and on the importance attached to the oath 
by the Moslem. The event is the following: 

At the Bab Chan ex-Zet, near the Hospiz of 
the St. John’s Order in Jerusalem, there lives a 
Moslem, originally from Damascus, whose only 
son, in play with his companions, had begun to 
quarrel with them. The latter made complaint 
to the father, who on his part took a very se- 
rious view of the matter and in the presence of 
fellow Mohammedans cried out aloud: “ Adihi 
ittalak min et-talate lesim atbatak,” t. e. “If I do 
not kill thee, I will divorce myself three times 
from my wife.” As he had but one wife, he, 
by his oath, would have been compelled to di- 
vorce her and marry twice again and divorce 
these wives also. After he had spoken these 
words, he began to think of the trouble he had 
thereby brought upon himself and his family. 
As this son was the only child left of seven 
children born to him and his wife, he regarded 
it as out of the question to kill the boy. And 
yet he knew what would be the consequences 
if he did not keep his oath; he would have 
been ostracized by his fellow believers. 

In his despair he applied to a Moslem the- 
ologian and asked for his advice. The reply 
stated that it would not be absolutely necessary 
for him to kill the boy, but that it would be 
necessary for him to show that he was ready to 
carry out the oath by sharpening a_ butcher 
knife in the presence of his son and with the 
knife to make a cut into the neck sufficient to 
cause the blood to flow. This the unfortunate 
father undertook to do, and when the knife was 
put upon the boy’s neck, the latter through fear 





fell into spasms that ended his life on the next 
day. The father was cast into prison, but in 
consequence of his qualms of conscience be- 
came seriously sick in three days and was re- 
leased. He was never re-arrested and still lives 
in Jerusalem. 


Ir was Darwin who discovered that the dog 
howled at night only when the moon was shin- 
ing, because then images of former days were 
recalled tomind. It was also this same scientist, 
who said that the reason why a dog would turn 
around on a rug several times, before reclining, 
was due to instinct, as in his wild state, this was 
necessary to tramp down the weeds on the 
prairie. With this in mind no doubt our Iowa 
courts have just decided a case of Van Bergen z. 
Eulberg. The following is the opinion by Ladd : 
The suit was for damages resulting from the bite 
of adog. “That the injured girl threw sticks 
and stones at the dog several months before she 
was bitten furnished no excuse. A dog has no 
right to brood over its wrongs, and remember in 
malice. The only defence available to the dog’s 
master, is the doing of the unlawful act at the 
time of the attack, by the person injured.” With 
such a state of facts and such a decision before 
one it will be difficult to own a dog in Iowa, 
where he is taxed and has further and divers 
other faults and conditions to comply with. 
The learned judge may be superior to most of 
us, when it comes to technical law, but on mat- 
ter or this kind we believe he speaks, not as an 
expert, but ex-cathedra. How does he surmise 
that the dog cannot brood over his wrongs, 2. ¢., 
if he has any? Why cannot the dog treasure 
up malice? Try him a few times and see if he 
does not remember a kindness, and never for- 
gets a wrong or an injury. It is evident that 
the judge has had no dealings with dogs, and 
he may come to be sorry some time that he 
has not. 

Not long ago a Norwegian was sued for 
shooting a dog, which he had tormented a few 
times, and when the big bull dog came at him 
with mouth open and teeth set, the son of Thor 
thought, “ here to save myself I must do short 
work,” and he laid the dog out with a well di- 
rected bullet from his gun. On the trial the 
plaintiff’s attorney suggested that it would have 
been better and more humane to have used the 
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butt end of the gun and thus scared him away. 
He replied, saying, “I would have done dat, 
but de bull pup he not come at me dat way and 
so I tenk I better use safe end of my gun on 
him.” This man knew the dog as he is, not as 
one would wish to have him, and he came out 
safe, while one, a theorist and a dreamer, who 
imagines that a dog does not know enough to 
brood over his wrongs, and carries no malice in 
his heart, will find to his sorrow the seat gone 
from his trousers before he knows it. Never 
take any chances with a dog and never go into 
Iowa courts with a dog case, for you will not be 
permitted to prove that he can treasure up 
wrongs, nor remember in malice. 


It is not generally known that the genial au- 
thor of “ Bab Ballads” and the collaborator 
with Sir Arthur Sullivan in the production of 
many charming comic operas enjoys the dig- 
nity of being a police court judge. But such is 
the fact. In the stuffy, ill-ventilated police 
court at Edgeware, England, W. S. Gilbert, 
J. P., and playwright, occasionally presides, and 
metes out the justice of the land to evil-doers. 





LITERARY NOTES. 


Two of the freshest and most important of recent 
articles on China, namely, Mr. Gundry’s account of 
“The Last Palace Intrigue at Peking” and Mr. 
Douglas’s hopeful view of “ The Intellectual Awak- 
ening of China” will be found in THE LIVING AGE: 
Mr. Gundry’s article in the number for July 7 and 
Mr. Douglas’s in the number for July 21. 


THE INTERNATIONAL MONTHLY for July will be 
read with pleasure. Prof. Robinson, in an article 
criticising methods of writing history, takes occa- 
sion to introduce examples of the treatment which 
should be accorded striking events in history, as, 
for instance, the policy of the church in the times 
before and during the Reformation. Prof. Wilson 
writes on the advance in the science of biology and 
describes the wonderful experiments in the lower 
forms of life which have shown that fertilization of 
the female is not dependent upon the male in all 
cases, and which throw light upon the influence of 
heredity and the question of sex. Dr. Edson has a 
paper on the bubonic plague, which tells the history 
of that terrible scourge with which we are now 
threatened, and its development and methods of 
prevention ; there is only one chance in twenty of a 





cure. Mr. Payne writes interestingly on the subject 
of American literary criticism and critics; and the 
famous French thinker, Th. Ribot, continues his 
article on the creative imagination, devoting this 
installment to the question of invention and inspira- 
tion, two topics of especial interest to Americans 
who take the lead in invention. 


Ex-PRESIDENT CLEVELAND opens the July 4z 
fantic with his discussion of The Independence of 
the Executive. He describes the intense pressure 
for office at the beginning of his first term, and 
follows with a graphic account—interspersed with 
characteristically pungent comments—of the polliti- 
cal controversy that ensued in and with the Senate 
from the attempt of that body to control the re- 
movals and appointments made by him, by reviving 
against him the old-time Tenure of Office Act of 
1869, which had been practically a dead letter for 
many years. The struggle was long and bitter; in 
the end the President maintained his ground, the 
Senate gradually receded, and the contest subsided. 
A few months later the law itself was repealed, and 
“thus was an unpleasant controversy happily fol- 
lowed by an expurgation of the last vestige of statu- 
tory sanction to an encroachment upon constitutional, 
executive prerogatives, and thus was a time-honored 
interpretation of the Constitution restored to us. 
The President, freed from the Senate’s claim of 
tutelage, became again the independent agent of the 
people, representing a codrdinate branch of their 
Government, charged with responsibilities which, 
under his oath, he ought not to avoid or share.” 


EXCELLENT character sketches of both the Re- 
publican and Democratic Presidential Nominees will 
be found in the American Monthly Review of 
Reviews for July. Dr. Charles B. Spahr writes of 
Mr. Bryan and the principles that he represents, 
while a friend of President McKinley tells of his 
personal traits and the record made by his admin- 
istration. 


THE timeliness of the July Century is due in large 
measure to its literary and pictorial treatment of 
the present Mecca of holiday-makers. Eight full- 
page drawings by Castaigne illustrate the Exposi- 
tion, and four other full-page and several smaller 
drawings from the same pencil form a pictorial 
commentary on Richard Whiting’s paper on 
“Artistic Paris.” Having begun life as an artist, 
Mr. Whiting writes with keen appreciation of his 
subject, in a style, moreover, that has many of the 
qualities distinctive of the French man-of-letters. 
In the matter of full-page pictures, 7he Century 
probably makes a record for itself this month, the 
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twelve already specified being less than half the 
total number. One of the other fourteen is Thomas 
Cole’s wood-engraving from Constable’s “ The Hay- 
Wain” and six of them are found, with many 
smaller ones, in the current instalment of Morley’s 
«“ Cromwell.” In an article on “The Commercial 
Ascendancy of the United States,” the Hon. Carrol] 
D. Wright, Commissioner of Labor, hazards the 
guess that in exports for the year ending March 31 
last, America has at last surpassed her greatest rival, 
England. 


RicHARD HarpinG Davis’s “The Relief of 
Ladysmith” in the July Scribner's is probably the 
most brilliant piece of war correspondence since his 
famous story of the fight at Las Guasimas. He 
gives a vivid impression of the ways of living, the 
privations, suffering, and the constant danger in the 
besieged city, and of the fine spirit of endurance 
that enabled its defenders to hold out until the last. 
He shows, too, how difficult it was for the advanc- 
ing column under General Buller to make its way 
through the surrounding hills that afforded the Boers 
an almost impregnable natural defence, and describes 
the stirring scenes attending the entrance into the 
city of the relief column. The illustrations are from 
photograghs of the city and of the country about. 


THE July “ New Lippincott” is primarily a sum- 
merstory number. The complete novel, called “ An 
Anti-Climax,” is a story of modern society in a swell 
suburb by Ellen Olney Kirk. Many remember 
“The Story of Margaret Kent,” by the same pen, 
which achieved so great a success several years ago, 
and in this later work Mrs. Kirk bids fair to excel her 
earlier one. The first of five extraordinarily good 
short stories is notably Marion Harland’s college 
tale “As a Dream when one Awaketh.” This 
special graduation happens to be at Rutgers, but 
the incident might occur any day at any college, so 
it appeals to us all and is intensely interesting. “A 
Monk from the Ghetto,” by a new writer of much 
originality, Martha Wolfenstein, may be considered 
an antithesis to Maarten Maartens’s story, “ The 
Little Christian,” which appeared in “Zippincott’s” 
several months ago and stirred up quite a contro- 
versy. The lifelong friendship between a Catholic 
priest and a Jew is the key-note of the plot. “ Dam- 
nabilissimus Juvenis,” by Beulah Marie Dix, is a 
thrilling tale of Roundhead times, with a hero who 
found that knowledge of Latin saved his neck in 
time of danger. ‘“ How Willett Wooed the Widow,” 
by Samuel Minturn Peck, is a laughable story on 
the subject indicated by the title, and will serve as 
a warning—or an example—to those who are going 


to do likewise. ‘“ The Giant’s Golf” is a clever 





skit by Henry Wallace Phillips. This is a quite 
new treatment of a familiar subject. 





WHAT SHALL WE READ? 


Everyone is asking for some reliable work on the 
crisis in China. About the only book yet issued on 
the subject is Reinsch’s World Politics published 
last month by the Macmillan Company. Accord- 
ing to a well-known American writer this gives 
the very best account of affairs in China he has 
seen. He says: “It couldn’t have been better if 
it had been specially prepared for this crisis. The 
account of the present condition of the country is 
full, interesting and dispassionate ; the report of the 
concessions to the Powers and their relative claims 
and privileges admirable. One gets a comprehensive 
view of the whole situation. There is a host of 
people who want such a book as this.” 


That Mrs. Steel’s Voices in the Night ' is a faith- 
ful picture of the condition of modern Indian life 
with its confused mingling of opposed civiliza- 
tions, no one can doubt; but in portraying complex 
social conditions she has given us a rather complex 
and confused story. Her novel is merely a 
mirror in which there is no focusing of the diffused 
material of real life into the unity of a plot. The 
characters are strong and clearly drawn, and the 
descriptions of Indian society are vivid and con- 
vincing, but character and episode alike are blurred 
and confused by a mass of unnecessary details. 
The background is uncertain and shifting and 
she is unable clearly to set over against it the 
actors in the foreground. They fade away and 
become merely part of a great changing disorganized 
spectacle, and yet the spectacle is in itself so inter- 
esting and massive that the story, in spite of its 
defects, holds the attention and interest. At the 
beginning Mrs. Steel apologizes to the reader for 
attempting “to play the Chromatic Fantasia of India 
on a penny whistle.” It would have been better 
if she had apologized for attempting to play it upon 
an orchestra too large for her control. 


The author of Zhe Columbian and Venezuelan 
Republics had exceptional opportunities for study- 


"VOICES IN THE NIGHT, a Chromatic Fantasia. By 
Flora Annie Steel. The Macmillan Company, New 
York. 1900. Cloth. $1.50. 

*THE COLUMBIAN AND VENEZUELAN REPUBLICS 
with notes on other parts of Central and South America. 
By William L. Scruggs, late Envoy Extraordinary and 
Minister Plenipotentiary of the United States to Colum- 
bia and Venezuela. With maps and illustrations. 8vo. 
$2.50. 
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ing these countries and their people. He describes 
their climatic conditions, and many of the places 
which have been considered unhealthy by those who 
are ignorant of the facts he finds the reverse. His 
experience of twenty-five years has led him to know 
exactly those localities which are to be avoided by 
strangers. The magnificent mountain scenery of 
the Magdalena Valley and the gorgeous tropical 
scenery and luxuriant vegetable life are described 
at length. The great difficulties of transportation 
are dwelt upon, and he points out the need of 
better conditions, which would lead to the develop- 
ment of the magnificent resources of the countries. 
The volume contains chapters on the Agricultural 
Products of Venezuela, on the Guayana Boundary 
Question, the Isthmus of Panama, and Panama 
Canal projects, the Rights and Duties of Foreign 
Residents in South America, the Monroe Doctrine, 
the Venezuelan Arbitration Award of 1869, etc. 
The book should be invaluable to a person intend- 
ing to travel or settle in South or Central America, 
for it contains much practical advice upon the best 
methods of dealing with the native population and 
the best parts of the country in which to settle. 


In As the Light Led' Mr. Baskett gives us a 
striking picture of American life in.rural Missouri 
during the heated controversy between immersion- 
ists and believers in infant baptism which influenced 
social and even political conditions during the late 
“ Sixties.” The story is one of unusual interest, 
the characters are strongly drawn and the book as a 
whole is one which will deeply impress the reader. 
It has already passed through several editions. 


The Macmillan Company have just issued a work 
on Historical Jurisprudence by Guy Carleton Lee of 
the historical department of the Johns Hopkins 
University. It is intended to serve as an introduc- 
tion to the systematic study of the growth of law. 
The contributions of each race to the science of 
jurisprudence are traced from the earliest records 
that have come to light in the valleys of the Euphra- 
tes, the Tigris and the Nile. The contributions to 
the science of law made by each people are clearly 
traced, not merely as laws, but as fundamental com- 
ponents of national life. Law is treated from its 
historic, social and economic standpoint, and it is 
shown that a nation’s law must be studied if its prog- 
ress and status would be understood. The author 
has based his work on original research. The con- 
tract-tablets, the papyri, the monuments and ancient 
records have been the foundations of the volume, 


* As THE Licut LED. By James Newton Baskett. 
The Macmillan Co., New York, 1900. Cloth. $1.50. 





and while several hundred citations enrich the vol- 
ume, it is original in treatment and conception. 


A number of essays from the pen of Edward 
Everett Hale make up a most readable volume en- 
titled How to Do [t : How to Live. Under various 
heads, such as “ How to Talk,” “How to Write,” 
“How to Read,” “ How to Go Into Society,” etc. 
Mr. Hale gives much valuable advice, with a goodly 
bit of satire and amusing comment interspersed. 
The book is one for thoughtful readers, and ought 
to do a great deal of good, and at the same time it 
is a book from which the seeker for entertainment 
will derive real pleasure. 





NEW BOOKS FOR LAWYERS. 


AMERICAN STATE Reports, Vol. 72, containing 
the cases of general value and authority de- 
cided in the courts of last resort of the several 
States and Territories. Selected, reported 
and annotated by A. C. FREEMAN. Ban- 
croft-Whitney Co., San Francisco, 1900. 
Law sheep. $4.00. 


AMERICAN BANKRUPTCY REPORTS, ANNOTATED, 
Vol. III., reporting the bankruptcy decisions 
and opinions in the United States of the Fed- 
eral Courts, State Courts and Referees in 
Bankruptcy. Edited by Wm. MILLER CoL- 
LIER and JAMEs W. Eaton. Matthew Bender, 
Albany, N. Y., 1900. Law sheep. $5.00. 


The practitioner who has cases in the bankruptcy 
courts, will find this series of reports invaluable. 
The selection of cases covers almost every conceiv- 
able point likely to arise, and the editors’ work is 
eminently satisfactory. 


PRoBATE REPORTS ANNOTATED, VOL. IV., con- 
taining recent cases of general value decided 
in the courts of the several States, on points 
of Probate Law, with extended notes and ref- 
erences. By Greorce A. CLEMENT of the 
New York Bar. Baker, Voorhies & Co., New 
York, r900. Lawsheep. $5.50, mez. 


Mr. Clement is ably carrying on the work begun 
1 How To Do It, to which is added How To LIVE. 


By Edward Everett Hale. Little, Brown & Co., Boston, 
1900. Cloth. $1.50. 
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by Mr. Frank S. Rice, and the publishers are to 
be congratulated on having found one so admirably 
fitted to succeed Mr. Rice in editing this important 
series of reports. The selection of cases displays 
excellent judgment, and the notes and references 
are thorough and exhaustive. The series is one 
which should find a place upon the shelves of every 
well equipped lawyer. 


THe Law or BaNKs AND BANKING, including 
acceptance, demand and notice of dishonor 
upon commercial paper, with an appendix 
containing the Federal statutes applicable to 
National Banks. By JoHN M. ZANE, of the 
Chicago Bar. T. H. Flood & Co., Chicago, 
1900. Lawsheep. $6.00, wet. 


This treatise covers a subject of great impor- 
tance, and supplies the legal profession with a much 
needed text-book. The author has performed his 
task in a most thorough and conscientious manner, 
and gives us an able exposition of the law as adjudi- 
cated up to the present time. 

The right of private banking, now assuming a 
position of interest owing to constitutional restric- 
tion, the sections upon unauthorized banking and 
unlawful banking acts, notice to a bank through its 
officers, and especially where the officer has an in- 
terest antagonistic to the bank, liability of stock- 
holders, especially of National Banks, to creditors, 
prosecution of bank officers for crimes, especially 
officers of National Banks, such as receiving depos- 
its or making false returns, liability of bank upon 
trust funds, and liability of third parties to the 
bank for moneys taken by officers, are of special 
interest. 

There is a totally new discussion of the nature of 
the depositor’s relation to the bank and the check- 
holder’s relation to the bank. The distinctions 
which involve the difficult matter of certifying 
checks and the release of the drawer, the right of 
the bank to revoke its certificate, the rights of the 
bank upon paying or collecting forged or altered pa- 
per are clearly explained. The true nature of a 
bank’s contract upon taking paper for collection is 
indicated and the question of title to the paper de- 
posited for collection is discussed with reference to 
the late decisions in Federal Courts. Savings Banks, 
Clearing Houses and Trust Companies, so far as 
they are banks, are fully treated. The perplexing 
matter of jurisdiction of courts over National Banks 
is fully explained. 

The work is not only valuable to the practicing 
lawyer, but should be in the hands of every banker 
and bank official. 





PRINCIPLES AND PRACTICE IN MATTERS OF, AND 
APPERTAINING TO, CONVEYANCING. By JOHN 
INDERMAUER. George Barber, London, Eng- 
land. Cloth. $6.00. 


This is an admirable treatise both for lawyers and 
students, covering thoroughly and exhaustively the 
principles, history and details of conveyancing. 
The author is one of the leading solicitors of the 
English Bar, and his previous works have placed 
him in the foremost rank of law-writers. We com- 
mend this treatise to the profession as a most 
excellent exposition of the law upon the subject, 
and students will find it a valuable aid and 
assistance. 


THE RULEs oF EVIDENCE applicable on the trial 
of Civil Action at Common Law and in 
Equity and under the Codes of Procedure. 
By Austin Abbott LL. D. Second Edition 
revised and enlarged by Joun J. CRAWFORD, 
of the New York Bar. Baker, Voorhis & Co., 
New York, 1g00. Law Sheep. $6.50, met. 


No work by the late Austin Abbott has achieved 
greater popularity than this treatise on the Law of 
Evidence, and this new edition will be heartily wel- 
comed. Mr. Crawford has brought the work fully 
up to date by a thorough revision in connection with 
the statutory changes and numerous cases decided 
in the twenty years which. have elapsed since the 
original work was published. Many thousands of 
cases have been examined, changes in the law are 
noticed, and several thousand new citations from 
all the State and Federal Courts have been added. 


READINGS IN THE LAW OF REAL PROPERTY. 
An Elementary Collection of Authorities for 
Students. Selected and edited by GEORGE 
W. Kircuwey, Nash Professor of Law in 
Columbia University. Baker, Voorhis & Co., 
New York, 1900. Cloth. $3.50, met. 


This is an excellent book for students, bringing, 
as it does, within their reach the necessary material 
—old and new—for an understanding of the law of 
real property. All of the writings on real property 
of the great authorities—from Glanvill and Bracton 
down to Kent and Story—which have not become 
obsolete have been retained in this volume, and 
these have been supplemented by the contributions 
of modern authorities and by the principal English 
and American statutes, bringing the presentation of 
the subject down to date. The work is one worthy 
of adoption by all of our American Law Schools. 
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